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Memorandum, That William Lee, eſquire, one of the juſtices of the 
King's Bench, was made, in the laſt vacation, chief juſtice of 
the ſaid court, in the place of lord Hardwicke, (who was then 
conſtituted lord chancellor) and he was, about the ſame time, 
knighted. And Sir William Chapple, knight, his Majeſty's pri- 
mier ſerjeant at law, was made, in this term, one of the juſtices _ 
of the King's Bench, in the room of lord chief juſtice Lee; and 20 
Fuly, in the ſame term, Mr. juſtice Chapple took his place in court. 


The other juſtices of the court were Sir Francis Page, and Sir Ed. 
mund Probyn, knights. | | 


Dye King againſt Whiſkin. 


M was granted for the admiſſion of Madame 
to admit E. 

VI one Emery to the freedom of the town of Cam- ts the free- _ 

bridge: And the writ ſet out, that within the ſaid — 

town there is a cuſtom, that every perſon being (under a 


f : ___, cuſtomthat 
very perſon who hath ſervedan apprenticeſhip in any trade with any freeman within the 


Jaid town, ſuch freeman living during the time of the apprenticeſhip in the Taid town, and 
ſuch apprentice living with his maſter during his apprenticeſhip, hath a right to his free- 
dom), ſtates that E. hath ſerved an apprenticeſhip with M. B. the ſaid M. B. being a free» 
an of the ſaid town, and having lived within the ſaid town during ſuch apprent iceſhip. * 
urn ſtates that there are five certain court days kept yearly, upon which all perſons in- 
tiled unto and deſiring admiſſion have been admitted; and that on certain days a court was 
eld, whereof notice had been given to E. and that he might then have been admitted, 
dut he did not appear. Held, 1|, that by the writ it is ſufficiently averred that the maſter 
vas, and continued a freeman during the apprenticeſhip, 2dly, were the writ defective in 
hat reſpeR, it is cured by the return, which admits E's qualification. 4dly; the return is 
l forit does not ſtate that a perſon cannot be admitted but on thoſe five court days, 


twenty- 


he re- 
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twenty-one years old, who hath ſerved an appren- 


ticeſhip for ſeven years in any trade with any free- 
man within the ſaid town, ſuch freeman living dur- 


ing the time of the apprenticeſhip *in the ſaid town, 
and ſuch apprentice living with his maſter dur- 


ing his apprenticeſhip, -hath a right to be admit- 
ted a freeman thereof; and it further ſet out, that 


Emery is twenty-one years old, and hath ſerved 
an apprenticeſhip in the trade of a gardener for ſeven 


years with Matthew Blakney deceaſed, the ſaid M. B. 


being a freeman of the ſaid town, and having lived 
during ſuch apprenticeſhip within the ſaid town; and 
therefore he the faid Emery hath a richt to be ad- 
mitted a freeman, c. To this it was in effect re- 


turned, that there are five court days kept yearly at 


ſuch particular times in the Guildhall of the ſaid town 
for the admiſſion of freemen and other purpoſes, upon 


which days all perſons intitled unto and deſiring ad- 


miſſion have been admitted; and that 26 April, &c. 


a court was held, whereof notice had been before 


7 glven to. Emery, and that he might then have been 


admitted, but he did not appear, and therefore could 


not be admitted, but his name was then entred as a 
freeman, and his oath reſpited, Wc. 

And it was objected by ſolicitor general hom to 
the return, that it is ill; becauſe it does not menti- 
on, that the five court days are the only times when 


perſons may be admitted. And if it had been ſo ex- 


preſſed, it is very doubtful if it would have been 
good; as a Perſon intitled to his freedom hath a right 


to demand it whenever he pleaſes. 


It was anſwered by Mr. Deniſon, that the return is 
ſufficiently certain: For returns to Mandamus's being 


now traverſable, there is no need of ſuch preciſe cer- 


tainty in them as formerly. But ſuppoſing the re- 
turn to be ill, he objected, that the writ is ſo too; 


becauſe it is not therein poſitively averred that B. the 


maſter of Emery, was a freeman, and continued ſo 
e during 
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during the apprenticeſhip, which is neceſſary by the 
cuſtom ; for the words are, © That Emery ſerved his 
% apprenticeſhip with M. B. being a freeman of the 


6e ſaid town, and the ſaid M. B. having lived during 


ce the apprenticeſhip in the ſame town:“ And in the 
caſe * of a forcible entry, the words © being the 
& freehold,” are not ſufficient. It was therefore 
prayed, that the Mandamus be:quaſhed. 


Fs 


The whole court were clearly of opinion, (1) That 


by the writ it ſufficiently appears that the maſter was, 
and continued a freeman during the apprenticeſhip. 
But ſuppoſing that the writ is in this point defective, 
it is cured by the return; as this admits the party's 
qualification. (2) That the return is ill; becauſe a 
perſon qualified hath a right to be admitted whenever 
he demands it, unleſs he be tied up to particular 
days: And here it is not ſaid, that a perſon cannot 
be admitted but on the five court days only. A pe- 
remptory Mandamus was therefore granted. 

Note; A Mandamus was granted to the ſame de- 
fendant to admit one Cook a freeman of Cambridge, to 


which a return was made; and both the writ and re- 


turn were penned in the ſame manner as the above: 
And a peremptory Mandamus was afterwards in this 
term awarded, for the lame reaſon, which the court 
now went upon. | | 


S. C. 2 Stra. 


The King againſt the inhabitants of Butley. 


1077. Bur. 
8. C. 107. 
Caſ. T. 
Hardw. 
391. Seſs. 


Caſ. 402. 


| OTION by Mr. Lloyd to quaſh an order of A ſettle- 


two juſtices for the removal of one Chandler carve: 


from Benhal to Butley, 


and an order of ſeſſions con- by renting a 
wind-mill of 


firming the fame : And the queſtion was, whether e vate of 


ifi r 
the pauper, who went by certificate from Benbal to Jo 6 


having given ſecurity for the rent, is no objection. 


B 2 


Butley, 


* 


ol. a year. 


3 


(a) Stra. 
502. Say. 


312, 


_ rently rep ortod, 
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Butley, had gained a ſettlement there by renting. Aa 


cottage of 2/. per annum, and alſo a wind- mill of 141. 
per annum, for the payment of which laſt rent he 


had given ſureties. 


And it was admitted by wüste general Strange; 
who was counſel for Butley, that the renting of a 
wind-mill, as well as a water-mill, is ſufficient to gain 


a ſettlement. * Salk. 536. 
giving ſecurity in the preſent caſe for the rent is an 


impediment to the ſettlement at Butley; becaule this 
ſhews, that the pauper had no credit there : Whereas: 
the ground of a perſon's gaining a ſettlement by tak- 


ing a leaſe of ſuch a value is, that this is an evidence 
of his ability or credit. And it was urged by others 
on the ſame fide, that the word [tenement] in the 


ſtatute of 9, 10 W. 
ly of lands, or of ſuch houſes as are habitable, and 


require ſtock or furniture; whereby it may appear 


that the tenant is not without ſome ſubſtance. And 
there is a difference between a water-mill and a wind- 
_ for the firſt bath always an houſe accompany- 

it, but the other not: And in this caſe it ſeems 


1 by the pauper's renting a cottage, that 
there was no houſe belonging to the mill. 
lt was anſwered by Lloyd, that the ſame degree of 
credit is requiſite for the getting ſureties, as for the 


payment of rent: And that the word [tenement] 
means land, or any thing built thereupon. And he 
cited The King and the inhabitants of Guildford (a), 


Hil. 8 Geo. 1. where it was held, that the renting of 
a mill, generally, gains 3 ſettlement. 


The court (/c. Page, Probyn and Chapple, juſt.) 
were of opinion, that a good ſettlement was gained 
at Butley ; the only material thing in theſe caſes be- 
ing the value of the thing rented 4, and it does not 


+ See Rex v. Fillongley, 1 Term Rep. B. R. 458.—Bur. 8. C. 140. That 


renting a 2wind-mill gained a ſetflement was expreſsly decided long before this 


caſe. V. Inhabitants of N:w Elm, Fort, 30g. Caf, Set. & Remov. 4. But 
Nu, Whether this be not the ſai..e cafe with that in 2 Salk. 536, but diffe- 


ſignify 


But he argued, that the 


3. c. 11. is to be underſtood on- 


— BF 


leaſe was determined: After which, and ſince the 


be, for ought appears, to the full value thereof. (2) If 
the ſeſſions order is good as to the pauper's father, it 
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ſignify of what nature the mill is. The orders were 
therefore quaſned. 1 © 


* 


| S. C. Caſ. T. 
N 8 4 | __ Hardw. 
* o o . | u „ B . 
The King againſt the inhabitants of Widworthy. 3 C. 209. 
| 1 401. 
N order was made by two juſtices, for the re- One who 
moval of John Board and his two ſons from upon his fa- 
Widworthy to Farringdon ; which, upon appeal, was ins 
ſet afide : And the caſe, as it appeared by the ſeſſions poſſefſed 
order, was this: | himſelf 2 
held for the reſidue of a term, and continued in it for 5 or 6 years until the leaſe expired, 
without taking out adminiſtration, did not thereby gain a ſettlement. Q. Whether he 
would have gained a ſettlement, had he taken out adminiſtration. The warrant of re- 
moval by the juſtices, and their adjudication being in one order, their names and ſeals 


being in the margin, the one againſt the adjudication, the other againſt the warrant; 
this is a ſufficient putting of their names and ſeals to the acjudication, : 


The pauper being ſettled in Farringdon by fer- p#*g 
vice, removed to Widworthy, and lived there with his | 
father in a cottage-houſe of 30s. per ann. working as 
a day-labourer. The father died inteſtate, poſſeſſed 
of the ſaid cottage for the reſidue of a term, determi- 
nable on lives, at the rent of and leaving the 
pauper and another ſon. The pauper's brother took 
his diſtributive ſhare of his father's eſtate in goods, 
and the pauper himſelf, after the father's death, con- 
tinued in the cottage for five or ſix years, until the 


making the original order, he took out adminiſtra- 
tion to his father. iy C's 
And it was moved by Mr. Gundry, to quaſh the 
order of ſeſſions; and he objected, (1) That rent 
being reſerved upon the leaſe of the cottage, this may 


is not ſo with reſpect to his children, who are ad- 
judged by the original order to be ſettled at F. for it is 
no 
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no reaſon for ſetting aſide that order as to them, 
that the father is ſettled elſewhere. ''But the'\princi- 
pal objection was, (3) That at the time of the origi- 
nal order, and during the continuance of the leaſe, 


the pauper had no legal title to the cottage ; for that 


being before his taking out adminiſtration, he was 
then plainly removable. 5 Co. 28. 4. And even 
adminiſtration doth not alone' give a title: And be- 
fore the ſtatute of 31 E. 1 6. 11. an adminiſtrator 
could not recover. 


To this laſt objection it was ieee by Mr. 


Cruwys, that during the leaſe the pauper was irre- 
movable, becauſe he had immediately on his father's 

death an intereſt in a moiety of the cottage veſted in 

him by the ſtatute of diſtributions; and afterwards, 

by the agreement with his brother, in the whole; 

and conſequently his abode there gained a ſettlement. 

(a) got. And he cited the inhabitants of Wiley and (a) 
Ag > Mich. 11 Geo. 1. where a poor man having built a 
Mod. 287. houſe upon waſte-ground belonging to *the lord of a 
. 3 manor, it was agreed between the lord and cottager, 


115. that he ſhould have a leaſe for years of the cottage, 
and the money deſigned for the purchaſe was depoſit- 


* 
A © ed in a third perſon's hands; but before any leaſe 
was made, the cottager died, and his daughter en- 


tred into and occupied the cottage for ſeveral years: 


And the court held, that though there was never any 


actual leaſe, but a contract only, yet this houſe gain- 
ed a ſettlement for the daughter. But the ground 
of this determination was, (as was ſaid by Gundry) 
that there was a deſcent, and alſo ſo long a poſſeſſion, 
that the lord could not recover the houſe but by a 
writ of right. 
The court (c. Page, Probyn and Chapple, juſtices) 
were clear of opinion, that the pauper had gained no 


ſettlement 
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ſettlement at M. at the time of making the original Y. Rex v. 
2 St. Michael's 
order, becauſe he then was plainly removable, as he Doug. 609. 


had not taken out the adminiſtration. And Page Cald. 110. 


juſt. ſaid, that if he had been then adminiſtrator, it C. Cad. 


would not have been ſufficient ; becauſe he would 137: Rex v. 

not, in ſuch cafe, have had the cottage in his own 88 

right, but only as a truſtee. But as to this point, Rex. v. Call. 

Probyn juſt. inclined to the contrary, 5 Oe 
It was hereupon objected by Mr. Cruwys to the _ 

original order, that the juſtices hands and ſeals are 

not put to the adjudication, nor is it ſo expreſſed to 


be in the order. | | 


But the warrant and adjudication being in one 


order, and the names and ſeals being put in the mar- 


gin, the one againſt the adjudication, and the other 
againſt the warrant, the court held this to be well 
enough; and therefore quaſhed the ſeſſions order 


* Surby and his wife againſt York, — Co : 
| | 392. 
| P*7 


OTION was made laſt term, for a prohibition abs | 
to a ſuit in the ſpiritual court for calling A 1 


woman whore, upon a ſuggeſtion, that all actions upon a libel 


for words ſpoken in London are triable there, and je ene 


[ 


that whores in London are there puniſhable. by carting whore, in 


and whipping ; and alfo that this cuſtom was pleaded eee 


below, and denied: And it appeared by the recital ing upon 


of the libel in the ſuggeſtion, that the words were we Proceed- 
ings, or by 


ſpoken in the pariſh of S7. Bridget, otherwiſe Brides afidavit 


in Londen, or in the parts near adjacent. A rule to tit Sg 
. wor ere 
ſhew cauſe was thereupon granted; and it was now ſpoken 


_ argued contra by ſerjeant Hawkins and Mr. Mallory; chere. V. 


(1) That two matters are here ſuggeſted, viz. the *** 299. 
| cuſtom. 


* 


8 
* * 
; 4 „ * , * * N ET. Tu 8 
222 oo ET oO ST. , . 0 
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| | 4. "4 3 | FR 
cWCCCeͤuſtom and denial of the plea; one 'of which 1s tem- 
pPorary, and the other abſolute ; and therefore they 


ought not to be joined. 6 Mod. 308. (2) The 
truth of the ſuggeſtion ought to be verified by affida- 
vit. - Salk. 549, 551. Skin. 20. (3) It ought to have 
been alledged in the ſuggeſtion. itſelf, that the words 


were ſpoken in London; whereas this is not mention- 
ed any where but in the recital of the libel. 1 Vent. 


10. 2 Lutw. 1043. [But per cur? : This is the con- 


ſtant form; and if it appears on the libel, it is ſuffi- 
cient. ] (4) The party is too late in the preſent ap- 


plication; becauſe, though the motion was made be- 
fore ſentence, yet the rule to ſhew cauſe was not 
ſerved till after ſentence; ſo that the juriſdiction of 
the ſpiritual court is affirmed. - And the difference 
is, that where the ſpiritual court hath no cogniſance, 


a prohibition may be prayed after ſentence; but 


otherwiſe it is where it appears on the face of the 
libel that they have cogniſance. Cro. Fac. 429. 


2 Mod. 211. Carth. 213. Comb: 448. Argyle and 


(o) poſtzog. Hunt, (a) Trin. g Geo. 1. A prohibition was there 
Fort. 137. prayed after ſentence, and held too late. And the 
bk. 3 ſame point was determined in Brook and Minzsfield 
3 ( in the ſame term. (5) It doth not appear by 
#44, Fore: the recital of the libel in the ſuggeſtion, that the 


347. Stra. words were ſpoken in L. they being mentioned to 
935* be * ſpoken © in the pariſh of St. Bridget in London 


P „ or in parts near adjacent:“ So that poſſibly they 
might be ſpoken out of London. 74 

Upon this laſt obje&ion the rule was enlarged, in 
order to give the party time to move for an amend- 


prayed and granted, and the ſuggeſtion amended, 
the (caſe was ſtirred again another day in this term. 
And then an affidavit was produced on the other 
ſide, that neither the plaintiff below, nor his proctor, 


the rule. 


But 


ment of the ſuggeſtion. And this being afterwards 


could be found before ſentence to be ſerved with 


wife 
of a 
the 
ed, 
to pro 


tion of 
evident 


ceedings below, that the words were ſpoken in L. 


* r Lal She. _ 
£ * * 1 . ; cd * n 
1 * A $ ” * 
. - FA n 
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* * IJ -; * Ss a 75 i ; . 
- _— * 4 
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cale, for the ſpiritual Judge might have been ſerved p 
with the rule; and therefore this is to be conſidered | 
as a motion after ſentence. And the whole court 


(J. Page, Probyn and Chapple juſtices) were of opi- 
nion, that if it had appeared on the libel, or the pro- 


the prohibition ought to ſtand, becauſe then it would 
appear that the matter is out of the juriſdiction of the 
ſpiritual” judge; as this court muſt take notice of the 

cuſtoms of London (c). But this not appearing on (% If they 
the proceedings below, they ſaid it was neceſſary to have been 


verify the fact by affidavit ; which they refuſed now ified. V. 


4 y | e , Blacquiere v. 
to permit the party to do; and therefore diſcharged Howkin: 
e | | Doug, 363. 


the rule. 


See Argyle V. Hunt. ſupia. cit. Cook v. Windfeld, Stra. 555. Hinds v. 


Thompſon, poſt.» 299. Driver v. Driver, poſt. 305. Theyer v. Eafiwick. 4 Bur. 


2032. Buggin v. Bennett, 4 Bur. 2035, Head. v. Winter, Bunb. 312. Full. v. 
Hutchins, Cowp. 422, Caton v. Burton, Cowp. 330. Dawſon v. W i/kinſon, poſt. 11, 


| TM | „ ÞAFE 8. C.z Stra. 
The King againſt the inhabitants of Bedell. T. Hage 
LIE 8 379. Bull. 
N. P. 112. 


A N order of baſtardy was made by two juſtices Children | 
| FP | . "7 born in 
reciting, that whereas Elizabeth Sharpleſs, the y clock are 


wife of Richard Sharpleſs, anno 1733. was delivered baſtards if 


the huſband - 


of a child in Bedell, and that on the examination DE 
the ſaid Elizabeth, and on other proof, it appear- ce(s to his 


| | $ | EF. 22 wife. The 
ed, that her ſaid huſband for ſeven years and nine ie is not 
| competent 


to prove that; but the order of the juſtices reciting that it ſo appeared on the examina» 
tion of her and on other proof, this is ſufficient, The court will preſume that the other 
evidence was legal. . . 8 7 5 


months 


n 1 7 2 
„. cM 8 * 8 2. 
#4 


— 
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months before that time had not cohabited * with, or 
had any acceſs to her; and that the ſaid Elizabeth 
did not know whether he was alive or dead; and 
therefore it is adjudged that the ſaid child is a baſtard, 
and that Chriſtopher Moor is the father. And upon 
appeal an order of ſeſſions was made, which, after recit- 
ing the original order ſet out, that it appeared farther on 


the evidence of the ſaid Elizabeth, that 1728. ſhe was 


order of ſeſſions, and confirm the original order. 


married to Richard Sharpleſs in a barn by perſons 


unknown; and alſo that it appeared by the certifi- 
cate of the commiſſary general, and the evidence of 
E. C. that one Richard Sharpleſs was muſtered in 
the guards anno 1733. and continued there from that 
time until — but the ſaid E. C. could not tell whe- 
ther the ſaid Richard Sharpleſs was the / huſband of 
the ſaid Elizabeth. And it not appearing that her 
huſband was dead, therefore the ſeſſions quaſhed the 


firſt order. 
Motion by ſolicitor general Strange to quaſh the 


And it was argued by him and Mr. Deni/on, that if 


the huſband in this caſe be actually living, it is not 
material; for as he had no acceſs to his wife for 


(a) 2. Stra. 


259. 3. P. 
W. 276. 


ſeven years and nine months, the children born in 
that time are to be conſidered as baſtards : And they 
cited the following caſes. Pendrell and Pendrell, (a) 
Hil. 5 Geo. 2. This was an iſſue of legitimacy di- 


' rected out of chancery, and tried before lord chief 


juſtice Raymond ; and it being proved that the hul- 
band had no accels to the wife, though he was always 


in England, it was held, that the child was a baſtard: 


(3) 2. Stra. 
„ 


(c) Stra. 

$I, 1 Seſs. 
Cas. 117. 
pl. 113. 


And the court of chancery acquieſced in the deter- 
mination. Lomax and Holmden, (b) Mich. 6 Geo. 2. 
Upon an iſſue of legitimacy it was agreed by the court, 
that if a huſband is impotent, though he continue 
in the houſe with his wife, the iſſue may be baſtar- 
dized. The inhabitants of St. Andrew and St. Bride, 
(c) Hil. 3 Geo. 1. agreed, upon debate, that if 2 

LE 5 Huſband 


criminal 
other pr 
v. Re. 


13 vt 
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Huſband hath 
baſtards. 

It was admitted 
ton on the other ſide, that the law is now ſettled, as 
has been mentioned; that the iſſue of a married wo- 
man may be * baſtardized, though the huſband be 
within the four ſeas; contrary to the old rule, Co. 
Lit. 244. a, but then (they urged) the evidence 
ought to be very plain ; as particularly, that the wife 
only can be a witneſs of the act of incontinency. 
But in the prefent caſe her evidence only, that the 
huſband had no acceſs, (which is the ſole proof the 
firſt order is founded on) is inſufficient : And for 
this defect in that order the ſeſſions might quaſh it. 
That this evidence is not ſufficient, was held in a 
caſe in lord Holt's time, and in the late caſe of The 
e 5. <0 

The court (c. Page, Probyn and Chapple,. juſtices) 
were clearly of opinion, (1) That though the evi- 
dence of the wife alone in this caſe is not ſufficient, 


no acceſs to the wife, her iſſue are 


made not only on her teſtimony, but on other 
« proof: And this, it muſt be intended, was legal 
evidence. 


by Mr. Marſh and Mr. Barnardi- 


P* 10 


Oe. 
Hardw. 79. 
2 Seſ. Cas. 
286. pl. 175. 
Infra. n. 


yet the original order is good : it appearing to be 


(2) That the ſeſſions order is ill; becauſe 5 


the only thing they have proceeded upon, is the life 


of the huſband : And this is not material, as there 
was no acceſs by the. huſband to the wife; which 
this order admits. And Page juſt. cited The inhabi- 
tants of St. Margaret Weſtmin/ter and of St. Saviour 
Southwark z where after ſolemn debate it was held, 
that a married woman may have a baſtard if her 


Te King and Reading, Mich. 8 Geo, 2. Motion to quaſh an order of baſ. 
tardy made on the evidence of the mother of the child, who was a married 
woman: And the court were of opinion, that though her evidence of the 
criminal converſation is good for the ſake of neceſſity, yet there ought to be 


other proof of the want of acceſs by the huſband to the wife. (AY See Rex (A 


v. Rock. Say, 61, 1 Wils, 340. Goodright v. Moſs. Cowp. 591. 


huſband 
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-huſband hath no acceſs to her, though he be in Eng- 
land. Beſides, the evidence of the marriage and of 


the life of the man, as ſet out in the ſeſſions order, i is thi 
imperfect and inſufficient. | _ 
Upon this, it was prayed by Mr. Marſh, that he hs 
might be at liberty to except to the original order. - 
But this was refuſed, becauſe the perſon charged was 1 
not in court. And though it was earneſtly deſired, = 


that the rule to ſhew cauſe be enlarged, in order to 
bring up the party, and except to the firſt order; F 
to which Probyn juſt. inclined ; but Page juſt. ſtrong. N 
ly oppoſing it, the juſtices order was now confirmed, W. 


and the other IEP? 1 Toh of a 

| juſt 

RD | the 

25 37 my | | 3. *:: 1 2 2 firſt 
381. wy, * Dawſon and others eval N and others. 

„ 5 | — 


Prohibition OTION for a Srakibition, to a ſuit in the 
— pa ſpiritual court, by the late churchwardens a- 
to compel gainſt their ſucceſſors, the preſent churchwardens, 
el fer an allowance of their accounts; in which an ac- 
wardens to count was decreed, and alſo that the preſent church- 
man. © wardens ſhall make a rate for reimburſing the ous 
burſe the what was due to them on their account, 


late buch. It was argued by Mr. Makepeace againſt the pro- 


No «ftvit hibition, (1) That as the ſpiritual court has a juril- alſo 

2 dition as to the principal, this extends to every MW unter 

T7 thing that is incidental thereto, which the making a . 

\ rate here is. Telv. 172, 173. And churchwardens ia 
1 laying out money by the direction of the pariſh are 

n without remedy, unleſs it be in the eccleſiaſtical court. e 

I! (2) This being after lentetices the fact ought to be | to whic 

| verified 895 affidavit. ir 


not to b 
well pat 


| 
| | 5 To 
* * * : 
J 
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To this it was anſwered by Mr. Filmer, (1) That 
the ſpiritual court hath plainly no power to order a 
rate to be made by the preſent churchwardens for re- 
imburſing the former; which cannot be done with- 
out the pariſh, for they can only order an account. 
2 Roll. Rep. 73. And ſo it was determined in Main- 


wright and Bagſhaw, Eaſt. 7 Geo. 2. + and many 
other caſes. Here alſo ſome of the items of the ac- 
count are difallowed ; which the court below cannot 
do. (2) As it appears on the face of the ſentence, 
that there is a want of juriſdiction, there is no need + 


of an affidavit. 
And the court ( ſc. Page, Probyn and Chapple, P. 12 


| juſtices) were clearly of the ſame opinion upon both 


the points; and they cited Tawny's (a) caſe as to the () 2 Salk. 


21 2,0 15 531. 2 Ld, 
firſt, And therefore a prohibition was granted. Ae 


; | 1 Mod. 7 
See Rex v. Wavell v. al Doug. 111. Rex v. Churchwardens of Rotherhithe 8 Med. = 39. 
Stephens v. Evans, 2 Bur, 1152. 85 


3 


S.C.2 Stra. 
1077. vide, 


Bean againſt Elton. 


defendant for money due for lodgings, and — 


alſo for money lent ; and the plaintiff obtaining an te be yr, 
interlocutory judgment, he executed a writ of inqui- of che for. 
ry, and entered up final judgment, and ſued out a mer. 


capias ad ſatisfaciendum, upon which the defendant 


\ C TION on the caſe was brought againſt the New writ 


t Wainwright and others againſt Bagſhaw and others, (a)Eaft.7 Geo. 2. Motion a } 2 Stra. 
to prohibit a ſuit in the ſpiritual court againit churchwardens for an account, 974. 2 Bar- 
to which they pleaded an account paſſed before the miniſter and “ majority nard. B. R. 
of the inhabitants and pariſhioners according to law: And it was held, that 421, 
the plea muſt be taken to mean pariſhioners inhabiting in the pariſh, and is 
not to be underſtood disjunctively: and conſequently as an account has been 
well paſſed, the prohibition ought to go: which was ordered accordingly. (A). 


was 
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was taken up, and afterwards he died in execution, 
The interlocutory judgment was docqueted ; but the 
final judgment and taxation of coſts being loſt, it 
was now moved by ſolicitor general Strange, to en- 
(a) Stra. ter up a final judgment: And he cited theſe caſes : 
% King and Bolton (a). A writ of error was brought 
in parliament of a judgment in prohibition ; and the 
record was pick'd out of the attorney's pocket, as he 
was going to the houſe of lords to examine it; 
and leave was given to make out another record 
(3)Needbam from the paper.—And Grano, (] Trin. 9 Geo. 1. 
Gager cit. The fame thing was there done, in an action on the 
ed, Stra. Caſe. Evans and Thomas, (c) Eaſt. 2 Geo, 2. There 
147:2KY-the roll was docqueted; and the record afterwards 
loſt; and a new one was permitted to be filed. And 
(c) 2 Stra. Page juſt. remembered a caſe in the Exchequer, 
33. when he was one of the barons, where upon a mo- 
; tion, either for a new trial, or in arreſt of judgment, 
as the attorney was bringing up the pgſtea, it was 
pick*d out of his pocket; and leave was given to 
have recourſe to the clerk's minutes” 

P*13 *Chapple juſt. The plaintiff may have a writ of in- 
quiry nunc pro tunc ; but he muſt have a new judg- 

ment. 5 i : 1 
A rule was therefore granted to ſhew cauſe, why 
there ſhould not be a writ of inquiry: And this rule 
was afterwards made abſolute, without any cauſe 
ſhewn contra. | 


In Rex v. Atkinſon, T. 25. Geo. 3. after eonviction for perjury and a writ 
of error to the Lords, whereon error was aſſigned in the want of a Yenire and 
Diſtringas; the Venire was not to be found. Whereupon on the motion of, 
Arden, attorney general, a rule was made for making out a new one. He 
cited Stone v. Overton Barnes 14, and 1 Ld. Ray, 69 5. MSS. See 2 Kely 106. 


French 


the general iſſue was pleaded. 


© 
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French as well, &c. againſt Whitfield. 


r Declaration 


CTION on the ſtatute of 10, 11 V. 3 A 
for keeping a houſe in Covent. garden where the un action 
game of pharo is permitted to be played; to which alewed te 


8 be amend- 
And the cauſe having ed after the 


arri 12 | cauſe had 
been carried down by proviſo, but poſtponed, for cauſe had | 


trial, on account of its length, it was now moved by gown by 


ſerjeant Burnet, for leave to amend the declaration, ee, 
= ry 2 R 0 bd 
by inſerting Convent-garden inſtead of Covent. garden, ſeawe given 


and ſtriking out the letter [s] at the end of the word to 2 
[Pauls], and by making other alterations of the pied 4% 


ſame kind. And he cited The King and Ellam, (a), uo. 
Trin. 7, 8 Geo. 2. where, in a quo warrants, leave (a) 2 Stra. 


was given to amend the plea, after iſſue joined upon 9 


part thereof, and a demurrer to other part. 42. 2 Bar- 
| — N , ' 8 nard. B. R. 
On the other fide it was argued by ſolicitor gene- 4 pott. 


ral Strange and others, that this cauſe having been 110. n. 
carried down by proviſo, it is materially different 
from all other caſes where amendments have been al- 
lowed, as that circumſtance ſhews a great - laches in 
the plaintiff, But ſuppoſing that the liberty of a- 
mending be here allowed, it was inſiſted, that the 
defendant ought to be ſuffered to plead de novo. 

To this it was objected, that the amendments 
prayed make only a minute variation, and do not 
alter the nature of the defence. Styles Prac. Reg. 
29, And where a declaration is amended, the li- 
berty of pleading de novo is not always granted. Salk. 1 
50. King and Charleſworth, (b) Trin. 3 Geo. 2. 1 
Information for forging a warrant of attorney; and nd B. R. 
on the day of trial, leave was given to amend the **** 


information in ſetting out the date of the warrant. 
The 


1 


© 
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The whole court (Lee C. J.  ab/ente) were of opi- 
nion, (1) That ir does not materially differ this caſe 
from others ; that here the cauſe was carried down 
by proviſo, and therefore the amendment ought to 
be allowed. (2) That the defendant ought to be at 
liberty to plead de novo: For perhaps the reaſon of 
his pleading as he has done was, that the declaration 
is ſo ill, that the plaintiff could not poſſibly recover 
thereon; which is the preſent caſe, as the pariſh is 
miſtaken : And poſſibly the amendments prayed may 
make the declaration ill, and the defendant may 
chuſe to demur. The general practice alſo is for a 
defendant, in theſe caſes, to plead de novo; and the 
rule always is for amending, without mentioning 
any thing about pleading de novo; which is under. 
ſtood. And Mr. Munday, clerk of the rules, ſaid 
that the form of the rule was always ſo. 
The plaintiff therefore had leave to amend his de- 
claration on payment of coſts, with a liberty for the 
defendant to plead de novo. 


The King againſt Cann. 


Quewor- NT OTION by Mr. Taylor, for a quo warranto 


for . . 
boldiog a againſt the defendant, for holding a court- 


Court-leet, Jeet in a manor belonging to him : And this motion 
refuſed. . a | 
Ner v. was made at the inſtance of one Hill, who was lord 
Bridge, 1 of the hundred where the manor is, and holds a 
Blackſt. 46 ; | bags 
chere. ä 
On the other ſide it was argued by the ſerjeants 
Draper and Parker, and others, that the defendant 
=P oc derives a clear *title to the court-leet, under letters 
patent of E. 6. And though there has been a non- 


uſer 


” 
* 
S 
L 
; 


5+ 
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uſer, yet the franchiſe is not diſſolved, there hav- 
ing been no judgment of ſeizure. Beſides, here is 
only a private right in queſtion; and for this rea- 1 
ſon a quo warranto has been always refuſed in the 14% . 
caſe of warrens. be a a 


And for this laſt reaſon the court (Lee C. 1. 3 ab. Cal. T. 


Hardw, 


ſente) refuſed to grant the information; and they 26:. 


ſaid, the matter may very properly be tried in a civil 
action: As for inſtance, in an action brought by the 
lord of the hundred againſt any perſon attending the 
manor. court, for not attending the hundred- court; 
and in other actions. VVV 


Robinſon againſt Nicholls. $.C. a Stra. 5 
es 1 | 1077. 


i 


A 110 N on a judgment obtained againſt de- In debt on 


fendant for 91. debt; and the debt, with the 2s debt. 


I a | for gl. debt, 
addition of coſts, amounting to more than 10/, the which with 


| - the coſts ex- 
defendant was arreſted. And it was moved by ſer- DE 


jeant Burnett, that he may be diſcharged out of cul- the defen- 


ing con 17 f 2 dant dif- 
tody on filing common bail; and he cited Clever and charged on 


Jordan, (a) Hil. 8 Geo. 2. Where debt was brought common 


X 5 N „ bail, tho? 
on a judgment, in order to prevent the defendant's 1 1 


taking advantage of the lords act, which he might in ſpecial 


have done upon an execution; and the original debt, dl. 

with the coſts, (but not without) amounting to more /-/Citedin 
than 10. the defendant was arreſted, and put in — 
bail; and afterwards was ſurrendered in diſcharge Stra. 1039. 
of his bail: And after that he was ordered to be diſ- — 
charged out of cuſtody, on filing common bail. 244. 


It was admitted by ſolicitor general Strange on the 


other fide, that where the original debt doth not a- 


mount to 1o/. but that, with the coſts, amounts to 
A. more, 
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more, the defendant is not obliged to put in ſpecial 

* P 16 bail; and fo it was * determined in Damage and 
Watkins, Eaſt. 5 Geo. 2. and another caſe fince. 

But he argued, that here bail being put in above, 

and the defendant having voluntarily ſurrendered 
himſelf, [and fo it was ſworn] it is now too late for 

Loſerrev. him to pray a diſcharge. And he likened it to the 


Se, caſe of an executor, who in a writ of error put in 


2.Stra, 745. ba ws an : , | + Ws 
2 Ld. Ray. bail, which he was not obliged to do; and afterwards 


459 it was moved to diſcharge the bail, but denied. 
Per cur (Lee C. J. abſente): It is moſt probable that 

the bail below put themſelves in as bail above, and 
afterwards ſurrendered the defendant. But ſuppoſing 


that it was all the defendant's own act, it makes no 


difference, the whole being compulſory, as it aroſe 
from the wrongful proceeding at firſt. He ought 
therefore to be diſcharged ; and this is the conſtant 
practice where the debt, for which the judgment was 


obtained, is under 10/, And a rule was granted 


accordingly*. 


I Damage and Wattins. In debt on a judgment, upon which a writ of 
error was brought, it was moved to ſtay the proceedings pending the writ of 
error, and that common bail be accepted; the original debt being only 34 
though, with the coſts, it amounted to 141. and a rule was granted accord- 
ingly. (A) S. C. 2 Stra. 975. by name of Gammage v. Wathin, | 


* See Cowp. 128. Palmer v. Needbam, 3 Bur. 1389.—Creſſy v. Kell, 1 Wils. 
120, Belcher v. Gibbs 4 Bur. 2117,-{Vightingale v. Nightingale 2 Blacſt, 1274. 
Buſh, v. Bates, 5 Bur. 2660. RE ed 
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Tomſon againſt Browne. 


OTION to ſet afide proceedings, in an ac- 7 
tion for goods fold and delivered, becauſe the ter Judg- 


laintiff*'s name is omitted in the writ. To this it mon} 


was objected by Mr. Marſb, that it is now too late writ of in- 
to make this application, the defendant being in idr 
court, by the plaintiff*s having entered an appearance name being 


* . . « * p omitted in 
for him, and by having given him notice of a de- he urg in 


claration being left in the office : And here alſo judg- the com- 
ment hath been ſigned, and notice of a writ of in- ssd. 
quiry given. And he cited Evans and Defevre, in on. 
the laſt term, + — | | 

But per cur* (Lee C. J. abſente) : As the plaintiff 
is not named, this is no proceſs at all; and therefore F 17 


the defendant may apply at any time to ſet aſide the 
proceedings: But otherwiſe it is where the ſervice of 


the writ is irregular only ; for there the party muſt 
come as ſoon after notice thereof as poſſible. 

A rule was therefore granted for ſetting aſide the 
proceedings. . 5 


Evans and Defevre. Motion by Mr, Vuugban to. ſet afide proceedings, 
becauſe in the copy of the writ the defendant was named Daniel inſtead of 
amuel; and he was alſo named Daniel in the notice of the declaration being 
led againſt him: But the motion being made after notice given for executing 
he writ of inquiry, the court refuſed to grant it; and they ſaid, the defen- 
ant ſhould have pleaded the miſnomer in abatement, (a) (A) 


C 2 Mareing 
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Wareing againſt Potter. 


The Court OTION by Mr. Deniſon, to ſtop proceedingy 
— wel in an action of treſpaſs brought by a tenant 
ceedings in againſt his landlord for a diſtreſs, until the plaintiff, 
 beſpaſ, if. who is a neceſſitous perſon and abſconds, hath paid 
pays the the coſts for not going on to trial according to ng. 
coſts of not tice: And he urged, that formerly the court would 
proceeding - . . 
to trial ac- not grant ſuch rule in ejectment, where on a non. 
cording to ſuit in one action, another is afterwards commencel 
the plaintiff in a different court from that in which the, firſt i; 
be apave brought, (1 Sid. 279.) but this hath been fince got 
838 over, in order to reſtrain perſons from vexing othen 
with new actions. Salk. 255. The ſame reaſon 
holds good here, as the rule for coſts* cannot be en- 
forced againſt the plaintiff by an attachment, on ac. 
count of his indigency : And this is alſo an action 
brought merely for vexation. | 
But per cur” (Lee C. J. abſente): Such a rule; 
never granted in any caſe but that of ejectment, 
where it is always done: And if the plaintiff had 
been a pauper, all that the court could have done, 


is to diſpauper, him. Motion therefore denied. f 
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+ The Court have fince ſtaid proceedings, till the coſts of a former ac- 
tion were paid, in other caſes beſides Ejectment. See Weſton v. Withen, 
2 Term Rep, B. R. 511. Moulton, Qui tam. v. Bingham. ibid, n. Baldwin \ 
Richards, ibid. n. See Melchart v. Halſey and others, 3. Wils, 149. 2 Blackit 
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" *The | Wag aganſt ws 


T OTION by Mr. REST, to IF a 9 A conviQti. 
on for driving a waggon with ſix horſes, con- on Pede 
trary to the ſtatute of Haber 


5 Geo. 1. c. 12. becauſe it ap- evidence of 
pears that the conviction is founded only on the evi- be perſon 


dence of the perſon who ſeized the horſe, which is wg 


the words of the act are till the perſon ſeizing © ſhall * 

make proof upon oath of the offence, c. And 
he cited, The King and Moore, (a) Mich. 9 Geo. 2. («) cas. 
Where an information was prayed againſt a juſtice of andw. 
peace, for refuſing a precept upon this ſtatute : And 276. 
the court was of opinion that he acted rightly, be- 

cauſe the perſon who. ſeized was the ſame who in- 
formed. 

A rule to ſhew cauſe was now granted: And after- 
wards this term it was made abſolute, without any 
oppoſition. And Page juſt. ſaid, that this was a 
clear objection; and it hath been often determined, 
that the evidence only of the raten ſeizing is inſuffi- 
cient. +. 


+ 8. P. Rex v. Tilly. Ser ra. 4x6. Rex v. Collins, cited Cas, T. Hardw. 176. 


Rex v. Blaney. poſt, 240. Rex v. Stone, 2 Ld, Ray. 1545- Contra Fenings 
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Adams againſt Broughton. 
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N action of trover was brought by the preſent in trover 
the 
plaintiff againſt one Maſon, wherein he obtain- dant diſ 
ed judgment by default, and afterwards had final charged on 
common 
bail; the 
plaintiff having recovered in another action of trover for the ſame goods againſt ano- 
ther perſon ; for that an altered the property of the goods. 
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judgment; whereupon a writ of error was brought, 
And another action of trover was now brought by 
the ſame plaintiff, and for the ſame goods for which 
the firſt action was brought, againſt Broughton. It wa 


| thereupon moved by ſolicitor general Strange, on an 


affidavit that the goods converted amounted to more 
than 10/. that the defendant ' may be held to ſpecia 
bail. And he compared this to the caſe of an indor. 
ſee of a bill of exchange, who may bring an action 
both againſt the drawer and indorſer, and Hold them 
both to bail: And he cited the caſes of Wyndham and 


Mither, and Wyndham and Trull, (a) Eaft. 8 Ge. 


Where upon a motion to ſtay proceedings it was 


held, that an indorſee of a bill of exchange may brifg 


trover, the goods are become the defendant's ;'that i 


2 Cro. 73, 
74. Yelv. 

67. Moor. 
762. S. C. 


is intitled to the ſame proceſs againſt the laſt,” ag if 
the action had been brought againſt him only. And 


an action thereon, both againſt the indorſer and 
drawer ; and the court is only to ſee that the plain. 
tiff hath but one ſatisfaction. So here the plaintif 
may ſue both Maſon and the prefent defendant, ani 


he urged, in anſwer to an obſection made by Page 
Juſt. that by a judgment obtained by the plaintiff in 


ſpecial property only is thereby veſted in him: And 
in the preſent cafe, it is evidence only of à property 
as between the plaintiff and Maſon, but not as be- 
tween the preſent parties. e 
But per cur (Lee C. J. abſente): The property of 
the goods is intirely altered by the judgment obtain. 
ed againſt Maſon, and the damages recovered in the 
firſt action are the price thereof; ſo that he hath now 
the ſame property therein as the original plaintiff had; 
and this againſt all the world. And therefore the 
motion was denied. Mr. Clive jun. for the deten- 
dant urged, that the plaintiff is not intitled to ſpecial 
bail, becauſe then he would have bail upon bail. 


Hug bes 
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- putafſet 3 upon which ĩſſue was joined, and a ver- 


„ 


alſo find damages: Whereupon the plaintiff entered © 


up final judgment, and ſued, out a feri facias for the x gets ver- 


damages. And it was now moved by ſolicitor gene- 
ral Strange to ſet aſide this execution, and to have er 
the money levied reſtored: And it was urged by 


him and Mr. Deniſon, that the plaintiff was not inti- 
tled to a judgment for damages, but only to a judg. . fo. 


ment guod computet; which is in the nature of an 


award only, and upon. which it has been often deter-: tion ſet a- 


mined, that a writ of error doth not lie. The con-! 


ſequence hereof i is, that the execution is taken out in * 


da middle of the ſuit; which cannot; be done. That 


this judgment is ill, appears by Cro. El. 82. 


On the other ſide it was argued by Mr. 7 aylor, * 


that this is to be conſidered as a final judgment, by * P 20 


reaſon of the defendant's falſe plea; and therefore it 


is good for the damages. Cro. El. 82. 8. C. 3 Leon. 


192, 230. S. C. 1 Lutw. 47. Beſides, if this judgment 


18 erroneous, a writ of error ought to be n - 


but a motion is improper. | 


The whole court (Lee C. J. abſente) were clearly 
of opinion, (1) That this judgment is wrong, it be- 


ing final; whereas the plaintiff was intitled to a judg- 


ment gd! computet, which i is interlocutory only. (2) 
That the execution ought not to be ſet aſide hilt q 
the judgment remains. (3) That the judgment be- 


ing irregular, it may be ſet afide on motion. And 


therefore a rule was granted for ſetting aſide as well, 


the judgment as b execution. 


N account, the defendant 2 quod plene com- In account, 


dick found, that he, had not accounted; and the j jury fie compus 
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S. C. 2 
Stra. 1082. 


Tbe King againſt the*biſbap'of Saliſbury. 


a 


A mandamus 
lies to in- 
ſtall into a 
prebend. 


OTION by: Solicitor! enen Stride for! 2 
mandamus to Dr. Sherlock, biſhop of Saliſbun 


commanding him to inſtall Mr. John Clark into a pre. 


the ſaid Clark having been preſented thereto by the 
crown, and the biſhop having refuſed to admit him: 
And the ſolicitor general cired the caſes of The King 
0 and the dean and chapter of Armagh, and The King and 
we 348. the dean and chapter of Dublin, (a) where ſuch man- 
Seen, 536. dumus's were granted; and alſo The King and the 
554. Bed. Diſhop of Norwich, Trin. 4 Geb. 1. (b) Where's manda- 
27. mus was granted to inſtall Dr. Sherlock himſelf into a 
* P 21 prebend belonging to the church of Norwich. And the 
/4)Stra, Court (Lee C. J. abſente) now granted a rule to ſhew 
1 cauſe, Mc. which Mr. Mafterman, one of the clerks of 


Poſe, 185, the crown-office, ſaid was ene the b on theſe 
een nandamus s. f 


181 


F It appears from Strange's s report, that the wok was ordered, but never 
iſſued, the parties agreeing to refer the diſpute. 


__ againſt Reynolds. 


Rule grant. OTION in arreſt 4 mens, in an action 
ed to arreſt 


ee of aſſault and battery, becauſe the declaration 


ee begins with the words ¶ quod cum], and ſo goes © on 
A 
the declara. Dy Way of recital, without any averment. 5 
tion begin- 

ith 
e 8. P. * v. Sbore. "RE 1 In 2 "Mons, 1151. 1162. the obje@tion 1 was 
\ aveided by filing a right bill; and then amending the declaration by it, ; 

| And 


bend belonging to the cathedral church of Saliſbury; 
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And the whole court (Lee C. J. abſente) ſeemed 

inclined to grant an abſolute rule, unleſs cauſe, &c. 
but at the inſtance of Sir Thomas Abney, they grant- 
ed a rule to ſhew cauſe, c. And by Probyn juſt. 
If this was a cauſe in the Common Pleas, the declara- 
tion would be well enough, becauſe the proceedings 
there being by original, it would be a recital of that 
which is right : But otherwiſe it is in this court.* 

* Douglaſs and Hall, Trin. 19 Geo. 2, 0 K. B. Error of a judgment in aſ- 7 Wils. 99. 
fault and battery in C. B. and it was aſſigned for error, that 1 declaration is Farnes. 
by way of recital : And upon argument by Mr. S:racey for the plaintiff in er- 45%» 
ror, and by ſerjeant Draper for the defendant, the court held, that as this was 8. C. S. P. 


in C. B. the declaration is made good by the recital of the writ; but that in Varren v. 
treſpaſs in this court, ſuch a declaration would be ill: And Lee C. ]. cited TLapdon, 


ſeveral caſes to this laſt point. A) . Barnes 249. 
2 Lou 1 | White v. 
„ eES OY Shaw. 2 
See Coodright v. Hodgſon, poſt 282, Wils. 203- 
, on a ſpecial 
demurrer, 
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„ e the! 

Sir William Lee, Chief Juſtice. © mei 

Sir Francis Page, Jud, 

Sir Edmund Probyn, & Juſtices. i 

Sir William Chapple, they 

l Pas 

5 — e | Fa. 

_ 

Hudſon againſt Smith. of y 

| | | | | grea 
The Court OTION by Mr. Marſh, that the plaintiff the p 
— * attorney may bring in and enter up a judg- ment 
plaintiff in ment obtained by the plaintiff, in an action on a the | 
an goon promiſſory note againſt the defendant, in order to whic! 
miſſory be evidence in an action brought by one E/ex againit in in 
0nd pang the plaintiff, upon the ſtatute of uſury. And he ar- juſt. 
judgment gued, that all peoceedings are ſuppoſed, and ought WF cerne 


"4 pri to be, on the roll, for the inſpeQtion of all perſons 
the applica. Whatſoever, who have all a right to make uſe of it: 
mo —3 And there is a rule of court, that attornies ſhall bring 
fon who in their rolls. Though this be at the inſtance of: 
has broughe ſtranger, yet it is material that he is an informer in 
againſt bim a popular action, ſo that the public is concerned, 
tor-uſury. And whether the judgment is any proof of the uſur), 
is not the queſtion now, but is proper to be deter 

mined on the trial. 4 

D 


MIcHAELMAS TERM, 11 GEO. II. 1737. 


— 121 
#4 % 


On the other ſide it was urged by ſolicitor general 
Strange and Sir Thomas Abney, that no perſon beſide 
the *defendant hath any right to inſiſt on the plain- 


the defendant is not intitled to ſuch a demand, be- 
for which the action was brought, and alſo the coſts, 
in order to fave farther expence; and the note was 
thereupon delivered up; for which reaſon no judg- 
ment has been entered: And if it be now done, it 
judgment be any evidence at the trial. + 
For theſe reaſons the court denied the motion, and 
they faid, that here the application is to force the 


Page and Probyn juſt. ſaid, they never knew an in- 
of the officers of the court. 
the proſecutor moved, that the roll in the cauſe; in 


which the perjury was committed might be brought 
in in order to prove the perjury. But this, as Probyn 


cerned. 


5:6 Gooſetree 


cauſe it appears that he conſented to pay the money 


muſt be at the plaintiff's expence. - Neither will this 


ſtance of a roll being brought in at the inſtance of 
any perſon but one of the parties in the ſuit, or ſome 


Note; When this matter was firſt moved, the 
greater part of the court ſeemed inclined to oblige -- 
the plaintiff to bring in the roll: And the C. J. then 
mentioned a caſe, where on an indictment of perjurx 


juſt. obſerved, was at the inſtance of the party con- 


1 P 2 


tiff's entring up judgment: And in this caſe even 


plaintiff to ſupport a proſecution againſt himſelf. And 
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_ Gooſetree againſt Reynolds. 


RROR of a judgment in the Common Pleas: 
And it was aſſigned for error by Mr. Burrel, 


The memo 
randum | 
need not 


he ſpeci dats 
of ation aQion mentioned, as de placito debiti, or the like; 
l which is always mentioned in the books of entries, 
debiri, &c, a8 in 1 Brown. 26, 27. Robinſ. 37. and others. (2) 
$09. That the award to the ſheriff is general, without ſay- 
the therif, ing of what county; which is like the caſe, where it 
N A is omitted how a party appears, whether by * guar- 
county, is dian or attorney. To which it was anſwered, and 
good. reſolved, (1) That as the memorandum recites, that 
P 24a bill was exhibited, ** the tenor whereof follows in 
S. P. Adlir theſe words,“ and then ſets out the bill, it is unne- 
Barnes, 332. TANdUm 3 though if it be mentioned, it is to be ſure 
© B. 7 well enough. (2) That the award to the ſheriff muſt 
8. Geo, be ſuppoſed to be to the ſheriff. of the county where 
Coke, 195. the action is laid; and it is always general: f And 
this is different from the caſe where it is omitted how 
the party appears, there being various manners of 
appearing. Wherefore the judgment was affirmed. 
> Except where the iſſue is el to a foreign county. Lee v. Lacon, 
Yelv. 69. f 


"AVE 


Aa M OTION by ſerjeant Bootle, for a mandamus 
mu; coesnot IVI to the commiſſary of Richmond, or his ſub- 


le to grant 


adminiſtra- ſtitute, to grant adminiſtration cum te/tamento annexa, 
uon cm during the minority of the executor, who is an in- 


tefiam* an- 


ner during fant, to Mrs. Barker, the widow of the teſtator, 
minority, and the executor's mother. But the court refuſed 


ro a certain | 3 8 5 
perſon; nor the mandamus, becauſe ſuch an adminiſtration is out 
to grant it, | 5 | of 
generaliy, | 


. . . ome res ere ‚—— i. A Gb. 0 99 
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mention . (1) That in the memorandum there is no cauſe of 


ern ceſſary to mention the cauſe of action in the memo- 
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of the ſtatute of H. 8. and the ſpiritual court hath in 
theſe caſes a diſcretionary power : And if the inferior 
judge doth not act rightly, the only way is by ap- 
peal. 2 BESS 
Hereupon Bootle prayed a mandamus to grant admi- 
niſtration generally. But C. J. ſaid, that no manda- 
mus lies in this caſe. However, the court gave him 
leave to look into the books, and if he could find any 
precedents of a mandamus being granted in ſuch 
caſes, to mention them. | 5 


+ See Smith's caſe, 2 Stra. 892. poſt 366. 1 Barnard, 370. Fitz G. 163. 7, 


un 
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The King and the churchwardens, c. of Freſhford. 


| M OTION by Sir Thomas Abney, for a mandamus A manda- 
to the churchwardens, Sc. of Freſhford, to: rag 

make an equal poor-rate on all the inhabitants of the make an 
ſaid pariſh, upon an affidavit by one of them, that her g 

eſtate was greatly over-rated, and that ſhe had ap- p 25 
plied to the ſeſſions, and they would not relieve her. 3 
Againſt which it was argued by Mr. Gundry, that a 
rate confirmed by the ſeſſions is now in being as ap- 
pears by the party's own affidavit; and this court 
will not now examine into the regularity thereof, the 
determination of the ſeſſions being final: And an 

information was lately prayed againſt the ſeſſions for 
making an unequal rate, but refuſed, becauſe they 
are Judges. nn | TR. 

And the court were unanimouſly againſt the mo- 
tion, becauſe, as Lee C. J. ſaid, the party is not 
without remedy : For ſhe may bring an appeal, and 
it they will not receive it, they may be compelled by 
mandamus to proceed on it, when it is lodged. And 
it a mandamus was to go upon every unequal rate, it 


would be of very bad conſequence.f 


| + Rex v. Guardians of the poor of Canterbury, 4 Bur. 2290. S, P. Nor will a 
Mandamus lie to inſert particular perſons in a Poor's-rate, Rex v. Cburcb- 
wardens of Weobly. 2 Stra. 12 59. | : ; 
| | French 
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S. C. 2 Stra. 


1081. French qui tam againſt Cockran. 


TOTION to ſtay proceedings in an action on 
the 12 A. c. 16. (of uſury) becauſe no affi- 


a Jac. 1. Co 4. | 
requiring 


an affidavit, davit is here made, according to 21 Fac. 1. c. 4. . 3. 


in penal ac. Againſt which it was argued laſt term by ſerjeant 

tions, that d | : 

the offence Burnett, and this term by Mr. Barnardi/ton, that the, 

was com 21 Jac. 1. doth not extend to ſubſequent penal laws; 

the county and ſo it was determined in The King and Gaul, Salk. 
372. Hicks's caſe, Salk. 373. and in Harris qui tam 
and Renny, (a) Eaft. 7 Geo. 2. in K. B. Which laſt 


where, and 
within a 
year before, 


the action was an action againſt a butcher for ſelling live cattle, 
againſt the 15 Car. 2. c. 8. and upon a motion to 


was 
brought, 
does not 
extend to 
aQions gi- g : s 
ven by ſub- action was laid, according to the ſtatute of Fac. 1. 
ſequent it was determined, that this act does not extend to 
(a) 2. Bar. ſubſequent penal laws: And Hardwicke C. J. there 
nard B. R. ſaid, that he had ſeen a manuſcript report of The 
Enn. 0. King and Gaul, (b) without the words [pro tanto] 
(5) See s, mentioned in Salkeld. : 5 
C. 3 Ld. It was replied by ſolicitor general Strange and 
nm. 373. others, that the act of Fac. 1. is a beneficial law, 
p 26 and made, as appears by the preamble, for the eaſe 
of the ſubje& ; and it ſeems to be the intention of the 
legiſlature, that it ſhould extend to ſubſequent laws 
for which there is the ſame reaſon as that it ſhould re- 
late to preceding acts. Indeed, where any ſubſe- 
quent ſtatutes are inconſiſtent with it, they are, and 
neceſſarily muſt be, repeals pro tants; but this is not 
the preſent caſe, and therefore it differs from the caſes 


cited contra. For the 12 A. requires the action to 


ſtay proceedings, becauſe no affidavit had been made, 


that the cauſe of action aroſe in the county where the 


ceflary 
action: 
caſes 0 
and th 
(whicl 
of lord 
|Mefſes 
in ot 
ind h 
of tha 
then in 
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| be brought in the fame county where the offence is 


committed; and therefore an affidavit thereof is ſtill 
neceſſary - And ſo allo is an affidavit neceffary of an 
action being brought within the year; vexatious in- 


formations being always diſcouraged. Lord Hol?'s 
opinion in Hicks's caſe, Salk. 373. in point. As to 


The King and Gaul cited contra, the opinion of the 


judges, that the ſtatute of Fac. 1. does not extend 


to ſubſequent laws, was not neceſſary there, becauſe 
that caſe was founded on a preceding law ; neither 


Carth. 465. The true diſtinction is, between thoſe 


ſtatutes which require the actions to be brought on- 


ly in the courts of record, and thoſe which give a 


is it mentioned in the report of the ſame caſe in 


— 


juriſdiction to the courts of ſeſſions oyer and ferminer, 


&c, To the firſt of theſe the ſtatute- of Fac. 1. 


doth not extend, as was the caſe cited of Harris and 
Renny, becauſe in this caſe there is an inconſiſtency 
between the acts; but there is none between the 
ſtatutes of Fac. 1. and 12 A. Beſides, uſury was an 
offence at common law. 15 1% 

But the whole court were of opinion, that the ſta- 
tute of 21- Fac. 1. does not extend to ſubſequent 
laws, and conſequently that no affidavit is here ne- 


ceſſary; nor was there ever any inſtance of any, in 
actions founded on the ſtatutes of uſury; and the 


caſes of The King and Gaul, and Harris and Renny, 
and the opinion of the ten judges in Hicks's caſe, 
(which has always been adhered to, contrary to that 


ind he ſaid, that it ſeems plain by the preamble 
of that act, that the legiſlature had only the laws 
then in being in view; and the words of the third 
| ſection 


of lord Holt) are in point. And Chapple juſt. * cited * P 2 
Meſſenger qui tam and Hobſon, (c) Mich. 6 Geo. (5 
in C. B. where the ſame point was determined. 28. 292. 


LY 
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j 


ſection are, © the ſaid penal ſtatutes :” and ſeveral WF (wh 
laws are excepted out of the ſaid at. That 
The rule to ſhew cauſe, c. was therefore -diſ. WF itanc 
charged. m : | int! en out 
{+ In White, qui tam v. Boot, 2 Term Rep. B. R. 274. a rule was granted to co 
ſtay proceedings in an action on 25 Ed. 3. fl. 4. c. 3. for want of ſuch an affida- 15 9 
vit. But in Leigh, qui tam, v. Kent. 3 Term Rep. B. R. 362. on the Stat. certio 
21 Hen. 8. c. 13. for non- reſidence; where the objection was made after ver. ment 
dict, and over- ruled; the Court queſtioned that determination, holding that 
the ſtatute was merely directory to the officer, and does not control any of of th 
thoſe ſtatutes on which penal actions are to be brought in the ſuperior courts (2) 7 
12 certio 
on in 
8. C. 28tra. 3 | . 2 2 Gre 0 
1103. poſt. / Garland qui tam againſt Barton. 2 Ky 
174- 291. | 1 5 
| E | alſo ci 
Certiorars A Certiorari was prayed laſt term by Mr. Worly |” C 
een On Birch, to remove an information before the raw 
e apr juſtices of aſſize, againſt a parſon for non-reſidence, ona ny 
before ln” on the ſtatute of 21 H. 8. c. 13. / 26. (1) Becauk ug . 
fe, againſt (as he urged) the juſtices of aſſize have no power t“ 
a parſon for ore a“ 


parion for hold plea in this matter, the act extending only to 
dence. The the courts of We/tminfter-hall; for in no other can 


. . t Ast 
vary wo wager of law, eſſoin or protection, be allowed.—M::., fee 
that writ Cro. Car. 112, 146. (2) Becauſe the clerk of aſlize Pe 

J. rige 


mute hath no power to file an information ex officio, by thi 
pecial rea- g 


ſon; other- ſtatute of 4, 5 W. 3. c. 18. And it is no objection 
wite if the that theſe are matters of law, and may be taken ad 
proſecutor vantage of below at the aſſizes; for it will then be ii 
ident the nature of a plea to the juriſdiction, which is: 
of juriſdic- Plea not to be favoured : Whereas if the information 


tionis a he removed, the caſe will ſtand in a different light; 

{ſufficient . , - - . E 

reaſon for AS it will then tend towards enlarging the juriſdiction 7 | 
4 


granting it. of this court, excluſive of inferior courts. 
A rule to ſhew cauſe was thereupon granted ; ani 
after hearing counſel againſt it, and taking the cal 
into conſideration, it was laid down by Lee C. , 
apnea "0 


Wn effe 


ey as the 
ward A, 
laintiff, ! 


* 


orley 
> the 
>Nce, 
cauk 
er t0 
ly to 
can 
Sd. 
aſlize 
y the 
>Ct101 
n ad- 
be ii 
18 2 


1ation 


light; 


liction 


9 


e cal 
(i 
| (wit 


„ ani" effect, that whereas the plaintiff and one Gilbert to pay the 
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(who now delivered the opinion of the court) (i) 8. P. Rex 
That a certiorari ought not to be granted, at the in- Bur. 2456. 
ſtance of a defendant, to the judges of aſſize, with. Nerv. E- 


out ſome ſpecial reaſon for it; but otherwiſe"it is at R BR. 


f h | f 8 1 5 Rep. B. R. 
the prayer of the crown: or proſecutor. Salt. 144; 89. Rex. v. 
PO p 44» Whitbread, 


150, 151. King and Fliford, Mich. 4'Gev. 2. a Doug. 534. 
certiorari was there refuſed, to remove an indict- Ziv. v. 
ment found at the aſſizes for forgery, at the inſtance ow. a 
of the defendant, . for want of ' a fpecial cauſe. P 28 
(2) That it is a good reaſon for granting the preſent g vb 
certiorari, that the judges of aſhze have no juriſdicti- 9 
on in the cauſe ; and ſo it has been often determined. n. 113. 
Gregory's caſe, 6 Co. 19. 5. F. Jones 173. Cre. Car. 

112. 146. 2 Har Ele. FP. 40; And ET 1 es 
alſo cited Meſſenger and Hobſon, (a) Mich: 6 Geo. 9 oy 
in C. B. and he ſaid, that in Farthing qui tam and 3 
Martyr, (b) Mich. 13 Geo. 1. [which was cited at (% poſt. 
the bar as a caſe in point, that an action of debt does 


Inot lie in this court on the ſtatute of non-refidence] 


no judgment was ever given. A certiorari was there- 
fore awarded, + | 13 N 


As to the point of the Juſtices of Aſſize not having juriſdiction in this 
aſe, ſee Leigh, qui tam. v. Kent: 3. Term. Rep. B. R. 362, nor of the of- 


fence of taking lands to farm, contrary to ſeR. 1. of the ſame act, ſes Rex 
. Wright, 1 Bur. 543. | 
: S. C. 2 Stra. 
Booth againſt Garnett. 1082. 


EBT upon bond: The defendant craves oyer The condi- 


3 » | © . o 5. „ tion of a 
of the condition, quod conceditur ; and it was bond belng, 


plaintiff ſo 
| | much mo- 
ey as the arbitrators, under a ſubmiſſion entered into between the plaintiff and A. ſhould 

ward A, to pay to the plaintiff, An award that A, ſhould give a promiſſory note to the 
laintiff, payable at a future day, is within the condition. 
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had become bound unto each other for performance 
of the award of, Oc. if the defendant ſhall pay. fo not 
much money to the plaintiff as the ſaid Gilbert ſhall with 
be awarded to pay unto him, ſo as the ſame ſhall not ¶ only 
exceed 20. the obligation ſhall be void: And the Mc: 
defendant pleads, that the arbitrators did not award plain 
that Garnett. (the defendant) ſhall pay any money to WW 2ilo + 
the. plaintiff. . Plaintiff replies, that the arbitrators and-} 
awarded, that Gilbert ſhould give a promiſſory note Be 
whicl 


to the plaintiff, payable to him or order for 18. at 
a future day, for value received, to be accepted MW mere 
by the plaintiff in full of all demands, and that a re- ¶ to be 


ceipt ſhould be given by him accordingly ; and the fites 


— 


action _ Gilbert upon the ſubmiſſion bond, the 


plalntiff further pleads, that the ſaid Gilbert did give mine. 


ſuch a note, and that he hath never paid the money Ml 2/7 


thereon due. To this the defendant demurs. excee 
*It was argued in Eafter term laſt by ſerjeant Agar ¶ given 
for the defendant, and by ſerjeant Chapple (now one there! 
of the judges of this court) for the plaintiff ; and I Ke 
this term, by Sir Thomas Abney for the defendant, tenda 
and ſolicitor general Strange for the plaintiff. 
And it was argued for the defendant, that what is ly me 
here awarded is not comprized within the letter of where 
this bond; the words whereof are to be conſtrued one e 
{trialy, eſpecially as the defendant 1s a ſtranger to On 
the contract between the plaintiff and Gilbert, and is Wl tend 
to receive no benefit by the award. Now in com- tt 4ccor: 
mon parlance, according to which awards, being Wt '* her 
made by lay-gents, muſt be underſtood, no money deten 
is here awarded to be paid : For though a note is bert te 
to ſome purpoſes conſidered as money, yet it is not this 1; 
really money, nor is it fo ſafe as money ; and though of 3, 
it be good payment between the parties, yet it doth WW "2tEs, 


not bind a ſtranger, nor as to him is it to be re- they f 
garded as ſuch. Suppoſe the plaintiff had brought an 10 h 
order, 


plaintif 


plaintiff could not aſſign 


with the award by giving his note, the plaintiff could 


| is here awarded is plainly within the meaning of the 


| of 3, 4 A. c. g. which enacts, That all promiſſory 


note here too is to be made payable to the plaintiff or 
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for breach, that, Gilbert had 
not paid the money; for as Gilbert bath complied 


only take advantage thereof. O. Benl. 15. S. C. 


| Moor 3. pl. 8. If this action is maintainable, the 


plaintiff will have a double ſatisfaction, ſc. by ſuing 
alſo upon the note, which may be indorſed r 
and: put in ſuit many years hereafter. 

Beſides, all arbitrators. have à limited authority, 
which they muſt not exceed, not even in a part 
merely formal: And therefore where an award is 
to be under hand and ſeal, and; one of theſe. FEqul+ 


E (a) Stra. 


Foe ng a) Mich. 5 Geo, 1. Now here they bars 
exceeded their authority, by awarding a note to be 
given, which is not within the ſubmiſſion: And 
therefore the award is ill as to the party himſelf, 


I Roll. 243. and conſequently it is ſo as to che de- 


fendant, who is a ſtranger. 

It was alſo objected to the ber that it on-. 
ly mentions that Gilbert has not paid the money; 
whereas it ought to have been alſo averred, that no 
one elſe has paid it. | 

On the other ſide it was argued, that as all awards 
tend to compoſe ſtrife, they ought to be conſtrued 
according to the intention of the parties: And what 


defendant's bond, as it is in effect an awarding Gil- 
bert to- pay to the plaintiff ſo much money. That 
this is ſo at this day plainly appears by the ſtatute 


notes, c. ſhall be due and payable; and alſo that 
they ſhall be conſtrued to be a full payment. The 


order, ſo that he may indorſe it over, and receive the 
1 money 
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money whenever he pleaſes: And it is further award. 


ed to be in full of alt demands. Suppoſe it had been 


awarded, that ſo much money ſhall be paid on a fu. 
ture day; ; though theſe are not the words of the con. 
dition of the defendant's bond, yet certainly it would 


have been within the condition, as the giving a' fu. 
ture time would be only for the eaſe and benefit of 
Gilbert: And this is the preſent cafe, with this addi. 


tion, that a ſecurity is to be given, which makes no 
difference; for a releaſe of all debts is a releaſe of all 
ſecurities. Objeted, That in an action brought on 
the award, it cannot be aſſigned for breach that 
Gilbert has not paid the money. Anſiwer, If a breach 
can be aſſigned in any part of the award within the 
meaning of it, it is ſufficient. And as to the objec- 
tion, that the party will have two different remedies; 
this is not material, becauſe he can have but one la- 
tisfaction. | 

Objected to the replication, that it ſhould kiln 


been averred, that the money has not been paid by 


Gilbert, or any other perſon. Anſwer, If it has been 
paid by any one. elſe, this is a matter proper to be 
ſhewn on the other fide. =: 


*It was alſo objected by the plaintiff's counſel to 


the plea, that the condition of the defendant's bond 
is, that he ſhall pay what the arbitrator's ſhall 
award Gilbert to pay; and the plea is, that the arbi- 
trators made no award that Garnett ſhall pay any 
money, whereas Garnett is a ſtranger to the ſubmiſſi- 
on. But as to this point, Lee C. J. ſaid, that though 


the plea be faulty, yet if it appears on the record that 


this aCtion is not maintainable, the demurrer 1s right, 


and the defendant muſt have judgment. 
And the whole court were clearly of opinion, that 


the matter here awarded: is within the condition of 


the defendant's bond, the intent thereof being that 


the defendant ſhould pay ſuch GY as Gilbert thould 
be 
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be awarded to pay, or, which is the ſame thing, to 
ſecure the payment of: And here 18/. is awarded to 
be paid, and a ſecurity to be given for it; which is 
alſo plainly within the ſubmiſſion. Judgment there- | 
fore for the plaintiff, | 


Weſt againſt Morris. 


| 3 | ; 5 e 
1 "HIS being a cauſe in the paper, and having C79... 
been once argued, it was then ordered to ſtand over on an 


over on an wterius concilium ; and the ſame counſel h wn 
9 


argue it; ſerjeant Chapple having been made one of nt int 
. 0 7 
the judges of this court ſince the former argument, muſt be ar- 


But the court refuſed to hear the caſe argued; and s, 
| o * . NEW coun- 
they laid down this for a rule, that where a calc ſel. Ocher- 


ſtands over upon an w/terius concilium, and a new judge vi where 


- . It ſtands 
comes into court, it muſt be argued by new counſel; over for the 


to WW but if it ſtood over for the opinion of the court, and opinion of 
nd it is argued again only for the information of the new poſt. 33. 
all judge, it may be argued by ſome of the former coun- 
bi- fel. And Lee C. J. ſaid, that lord Parker ſtrictly 


adhered to this rule. 


Burion 


who argued the caſe before, now appeared to re- anew judge | 
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* Pp 32 Burton againſt Wileday and others, 


10 hpi I N prohibition the plaintiff declares in effect, tha 
1 Pronibi- : . fe 7 3 

tion, the Mancheſter is an antient pariſh, having an old pa 
plaintiff riſh church, and conſiſting of one vill called Athel/ 


ſtates that „ 5 | . in thi 
M. is an Zone, and three other vills ; that A7he//one is a large tone 

ancient pa- town, and hath more inhabitants than all the other Was 
Tiſh, hav- 8 MP they 


ing an old Yills, and that there have been always three church. ny” 4+ 


e, ag Wardens choſen for Manche/ter, two of which hay: 5 
confiting been always inhabitants of Atheſſtone, and are diſtind 3 
of one vill officers for Athelſlone only, and the other hath alway; 


95 e ee i c War 0 
* been an inhabitant of one of the three other vills, and the pl 


ocher vills, is a diſtinct officer for the ſaid three vills: And then Is: 
2 Jeu] the plaintiff ſets out a cuſtom, that the churchwar. Bootle 
zom to dens of the pariſh have always before the end of thei g 


make a ge- ne . 1 . get, 
neral rate year given notice to the pariſhioners to audit their ac-W the ol 


8 po. counts, &c. after which a general rate hath betu And! 
clurch- made by the pariſhioners for reimburſing unto the ing b 
wardens churchwardens their expences, and from time imme. the bs 
— ag morial the inhabitants of Athelſtone have by a particu. ans; 
tor the inh. lar levy raiſed two thirds of ſuch rates, and the inha ſon, 
agus * 4. bitants of the three other vills by a particular levy, the On 
cular levy Other third; which ſaid rates have been diſtinct, the 33 
2 * churchwardens of Athel/tone never intermeddling in a 
rates, and levying and collecting the rates in the three other rity tc 


52 inda- vills, nor the churchwardens of the ſaid three other in the 


bitants of Is: 58 5 2 | ; 
the three vills ever intermeddling in levying and collecting as me 
other vills, the rates in Athel/tone. The plaintiff further ſhews, Wl rial 


by a parti» | 
Gus Grp, that the defendants were churchwardens for Manch!/: It » 


the other 4, | _ Ir11 he ſaid 
That a race fe 1733. and had laid out 191. in repairing the thas 7 
was made by the pariſhioners for reimburſing the ſum of 19/. laid out by the detendait moul F 


(the churchwardens) in repairing the church and the ſaid three vills were rated at abort 
J. Held that the cuſtom is well alledged and a reaſonable one, for the word“ imbabi 
ante is to be confirued according to the ſubje& matter, and includes all ſuch perſens 
and thoſe only, as by law are liable to the payment of church rates. The cuſtom may © 
or might have been a reaſonable one, and tho? the reaſon affigned by the plaintiff, viz, that 
A, hath more inhabitants, be not ſufficient, it ſhall not therefore be overturned, 

| | BN churcl 
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charck and the church-yard belonging thereto; 
whereupon a rate was made by the pariſhioners for 
reimburſing the ſame unto the defendants ; and the 


ſaid three vills were rated at above one third. And 
the plaintiff alledges, that he is an inhabitant of 


| (one of the three vills) and did not occupy 
lands in Athelſtone, and that he was rated 60. for 
which he is libelled againſt by the defendants. The 
defendants plead, proteſting that the lands rateable 
in the three vills exceed in value the lands in Athelſ- 


| zone, that being churchwardens for *the year 1733. P 33 


they had laid out 19/. in repairing the ſaid church 
and church- yard, and after paſſing their accounts, a 
rate was made on the pariſhioners in A. amounting | 


to and a rate on the three other vills amounting 


to and the plaintiff was rated 6s, To this plea * 
the plaintiff demurs. 

It was firſt argued laſt Michaelmas term by ſerjeant 
Bootle for the plaintiff, and by Mr. Deniſon for the 
detendants ; and in Hilary term laſt by Mr, Noell for 
the plaintiff, and by ſerjeant Eyre for the defendants : 
And it was this term re-argued (ſerjeant Chapple hay- Ante 3 
ing been made one of the judges of this court ſince 
the laſt argument, and the caſe then ſtanding over 
on a cur” adv” vult) by lerjeant * and Mr. Deni- 
ſon, as before. 

On the part of the plaintiff it was infiſted; that this 
is a bad plea, for it admits the cuſtom ſet out in the 
declaration, and the churchwardens have no autho- 
rity to levy money contrary to it. Whether the lands 
in the three vills are more valuable than thoſe in 4. 
as 8 in the plea, or not, is quite immate- 
ria 

It was anſwered by the counſel for the defendants, 
that the plea ſets out a fact, the contrary of which 
ſhould have been alledged, as the reaſon of the cuſ- 

tom, 
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tom, that the defendants might have traverſed it · 
And they objected to the cuſtom, (1) That the inha. 
bitants of the pariſn only are thereby chargeable with 
the reparation of the church, whereas none are ra- 
teable hereto but the occupiers of lands : For though 
it be a charge on the perſon, yet it is in reſpect of the 
land. TFeffrey's caſe, 5 Co. 66. b. 2 Roll. 289. pl. 4. 
Comb. 132. As to the conſtruction of the word 

_ [inhabitant], it cannot poſſibly include both inhabi- 
tants and occupiers, becauſe if they are both charge- 
able, it is in different reſpects. And though an out- 
dweller, who owns and uſes lands in a pariſh, is lia- 
ble to church-rates, this 1s not as an inhabitant, but 
as an occupier. Indeed by conſtruction of law, ſuch 
* an one is an inhabitant of *the pariſh ; but here the 
> word is to be taken according to its common accep- 


tation: And by other parts of the declaration it ap- 


pears that the plaintiff uſes it accordingly: For in the 


beginning of the declaration he ſets out, that * the 


inhabitants of A. are more numerous than the in- 
„ habitants of the three other vills;“ by which he 
muſt mean perſons living in A. and the other vills; 
and the declaration muſt therefore receive the ſame 
conſtruction in the ſubſequent parts of it. The word 
pariſhioner] is alſo uſed where the plaintiff ſpeaks of 
the meeting and making a rate; and it ſeems to be 
put in contradiſtinction to the word [inhabitant]. 
And the averment, that the plaintiff ** 1s an inha- 
*© bitant of and did not occupy any lands in 
A. ſtrongly implies a diſtinction between an in- 
nabitant and occupier. That in legal proceedings, 
the word [inhabitant] means only perſons reſiding 1n 
a parith, appears by 2 Inſt. 703. So it does when 
uſed in ſetting out a cuſtom. 6 Co. 59. ö. And 
though in ſome ſtatutes the word has been conſtrued 


to ſignify occupiers; as the ſtatute of hue and cry, 


2. Inſt, 733, and the ſtatute of H. 8. relating to bridges, (w_n 
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lord Coke in his commentary thereon ſays, is by rea- 
ſon of the neceſſity of the thing) there is a great dif- 
ference between conſtruing acts of parliament and 
legal proceedings. The firſt muſt be conſtrued ac- 
cording to the intent of the legiſlature, and in ſuch 
manner, that all the parts of the ſtatute may ſtand to- 
ether; but in pleading, the words muſt be taken in 
a ſtrict legal ſenſe, though they be ever ſo inconſiſt- 
ent. Therefore in an avowry, upon a diſtreſs taken 
| for not repairing of bridges, if the word [inhabitant] 
was uſed, it would ſcarce be good, though that be 
the word mentioned in the ſtatute. And in the late 


t 


charges the inhabitants only, excluſive of occupiers, 954 
(who, by common right, are chargeable to the repa- 
ration of churches) it is unreaſonable and void; eſpe- 
cially as it tends to the prejudice of the church. Hob. 
329, Hetl. 130. 2 Roll. * Rep. 463. 
(2) This cuſtom is ill, in charging A. with two 

C thirds, and the other three vills with one third only, 
| without any ſufficient reaſon being given for this ine- 
quality; which ought to have been ſhewn, and made 
part of the cuſtom, that the defendants might have 

( traverſed it. 2 Noll. 290. Poph. 197, 2 Lev. 186. 

It wonld be a good reaſon if the lands in A. were 
more valuable, in proportion to the rate with which 
it is charged, than the lands in the three other vills ; 
for church rates ought to be proportioned according 
to the quantity and quality of the land : But the rea- 
ſon here given for this inequality is, that A. is more 
[populous than the other vills, which is not material: 
And an inſufficient reaſon is all one as no reaſon 
at all, Beſides, the reaſon of this cuſtom ought to 
Dave 


J BE cc a8 in (4) Biſs? 
caſe, (a) a declaration againſt the defendant © as in, Foe 


| © the cuſtody of the marſhal of the King's Bench,” Sasy. 2 
was beld ill; though thoſe are the words generally anos, 
uſed in acts of parliament. As this cuſtom therefore 298. 2 Stra. 
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have been ſhewn to be a ſubſiſting one, as is done 
in the before cited caſes, For a cuſtom, which in 
the beginning was good and reaſonable, may in trad 
of time become- unreaſonable ; and if the cauſe or 
conſideration thereof ceaſes, the cuſtom is aboliſhed, 
But indeed in the preſent caſe, the very ſuppoſition 
that the cuſtom might have had a reaſonable com. 
mencement, is taken away by the plea ; as this ſhews 
that the lands in the three vills have always been 
more valuable than thoſe in Azhe//tone. As there. 
fore no good and ſubſiſting reaſon of this cuſtom is 
here diſcloſed, it ought not to be allowed; eſpecial. 
ly as it is a cuſtom of a public nature, and againſt 
common right. (3) The cuſtom, as it is here ſet 
out, not only exempts ſome perſons who are ſubjed 
to church-rates, but it includes others who are not 
liable; as femes covert, infants, ſervants, &'c. who 
are all comprehended in the word inhabitant 3 but 


having no property, are not rateable to the reparation 
of the church. In a preſcription for an eaſement, 


as for a way to a church or market, the above per- 
ſons are always included in that word; though it be 
otherwiſe in a preſcription for a profit. (4) In the re. 
cord a cuſtomary election of churchwardens 1s ſet out; 
but it doth not appear whether they are choſen by 


the parſon or the pariſhioners, or who are the voters; 


and therefore the cuſtom is uncertain. (5) The cul- 


P 26tom is *inconliſtent: For the plaintiff in the firl 


place ſets out, that there are three churchwardens 
annually choſen for the pariſh of Manchefer ; and 
afterwards, that two of them are inhabitants of 4. 
and diſtin&t officers for A. and that the other is an 
inhabitant of the other vills, and a diſtinct officer for 
them: So that, according to this, there three church. 
wardens for the whole pariſh, and two of are them 
are churchwardens for part only, and the other fol 
another part. (6) It is againſt Jaw that two ” P 

churcl- 
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churchwardens ſhould be diſtin& from the third, bes 
cauſe all the churchwardens of a pariſh make but one 
corporation. Cro, Fac. 234. 5 
On the other fide it was argued, that there is a 
great difference between ſetting up a right in defence 
of the juriſdiction of the temporal courts, and where 
it is done in the caſe of property. In the former caſe, 
a greater latitude is allowed than in the other. Te/v, 
55. A cuſtom alledged in ſupport of a prohibition is 
alſo in nature of an iſſue directed by the court for the 
information thereof, and therefore it ought to receive 
a favourable conſtruction. But more particularly, 
- (1) The word [inhabitant] is not to be taken in ſo 
reſtrained a ſenſe as to exclude occupiers: For an 
occupier of lands, though living out of the pariſh, is 
an inhabitant, as to the purpoſe of paying church- 
rates, and chargeable as an inhabitant within the 
pariſh, Yefrey's caſe, 5 Co. 67. b. In ſeveral acts 
of parliament where | inhabitants], or other words 
equivalent, are the only operative words, the occu- 
piers of lands within a pariſh, though living out of 
it, are included: As in the ſtatute of 22 H. 8. c. 5. 
for repairing of bridges, (2 Inſt. 703.) in the ſtatute 
of 28 E. 3. c. 11. of hue and cry, (2 Saund, 423.) 
and in the ſtatute of 13, 14 % 13 for 
relief of the poor. So is the conſtruction of 
the word at the common law. 5 Co. 67. 6. 
By the common law, occupiers of lands are lia- 
| ble to repair the roads. though they live in ano- 
ther pariſh, (1 Roll. 390. 2 Roll. Rep. 412.) and 
yet in indictments for not repairing of highways, 
the word [ inhabitant] is uſed: And in the *ſame - p 37 
caſe a di/tringas lies againſt the inhabitants. 1 Mad. f 
194. And ſo the word is underſtood in other caſes. 
Chamberlayne of London's caſe, 5 Co. 63. Hob. 212. 
Cro. El. 569. S. C. Moor 355. By theſe caſes, and 
particularly the laſt, it appears that the word [inha- 
bitant] as well in pleading as in acts of parliament, 
ought to be conſtrued according to the ſubject mat- 
ter, 
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ter. And therefore if an occupier of lands is chargea- 
ble as an inhabitant as to the payment of 'church-rates, 
the word ought, in conſtruction, to include an occus 


pier, where this is the ſubje& matter. The objection, 
that [inhabitants] and {pariſhioners ] are here uſed 


in oppoſition to each other, is of no force, becauſe 
where mention, is made, in the pleading, of the pariſh, 
the word [pariſhioners] is uſed ; and where vills are 
mentioned the word [inhabitants], as being, in pro-. 
priety of ſpeech, more applicable to their reſpective 


ſubjects. And it is plain by the plaintiff's ſaying, that 
6 he is an inhabitant in ———— (one of the three 


& yills) and doth not occupy lands in A.“ that he did 
not intend to exclude occupters by the word | inhabi- 
tants]. (2) This cuſtom is good notwithſtandiag 
the inequality of the rate; as every cuſtom implies a 


conſent of the perſons concerned for their mutual 


*X 33 


convenience. Indeed where an exemption is ſet up, 
in caſes where the public good is in queſtion, ſome. 


reaſon for it ought to appear : But in this caſe no da- 
mage can accrue to the public, the only matter in dif- 
pute being, in what proportion the vills muſt pay the 
church- rates; for the whole aſſeſſment muſt be paid. 
Suppoſe therefore that no reaſon can now be given 
for the beginning of this cuſtom, which through 
length of time may probably be forgotten, yet the 
cultom itſelf, having been fo long received, and com- 
mencing (as it muſt be preſumed) by the conſent of 
the pariſhioners, and alſo tending to the peace of the 
parties concerned, it is not now to be overturned. 
So the cuſtoms of gavelkind and of burrough-engliſh, 
which, amongſt other things, impower infants to 
make feoffments, are allowed by law; though no 
particular reaſon now appears for theſe cuſtoms ; And 
many other cuſtoms, particularly thoſe mentioned 1n 
* Kitch. 202. are contrary to the common law, and 
vet good; though it be very difficult to aſſign the rea- 
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a. ſons of them. As to ſhewing the reaſon of the cuſtom 
85 in pleading, this being a matter dehors, need not be 
Us done; but the court is to judge of the cuſtom as it is 
n, ſet out. 1 Salk. 197. No caſe has been cited to 
d rove that the reaſon of a cuſtom is traverſable; but 
ſe 2 Roll. 290. ſhews the contrary. In the preſent caſe, 
h, it is to be ſuppoſed there was originally a good reaſon 
re of the inequality. And indeed this partly ap- 
o- pears by the declaration; wherein it is ſhewn, that 
re there are two churchwardens for A. and but one for 
at the three other vills, (which proves that there 
ee is a greater collection for A. than for the other vills) 
id and alſo that A. is more numerous in inhabitants 
i- than the other vills; in conſequence whereof A. hath 
8 more ſeats in the church in proportion thereto: And 
E as each inhabitant receives there a perſonal ſervice, 
al (which is the foundation of the rate) it is reaſonable 
p, that he ſhould pay ſomething in conſideration thereof. 
1e Beſides, it is here ſtated, that 4. from time out of 
A» mind hath always paid two thirds, and the other vills 
iſ- one third; and this is a conſideration or reaſon ſtill 
Ne ſubſiſting. 2 Roll. 290. pl. 2. March 91. It can- 
d. not be objected, that the cuſtom is uncertain as to 
en the rate; for if it be reducible to a certainty, it is ſuf. 
zun ficient: And when the rate is aſſeſſed, the ſum is 
he aſcertained. (3) The objeQion, that this cuſtom in- 
n- cludes femes covert, ſervants, &c. is not material; 
of for theſe exceptions are never ſet out in pleading, 
he unleſs it be by the party who takes advantage of them. 
d. 1 Sid, 18. (4) As to the election of the church- 
h, vardens, this is no part of the cuſtom, but only in- 
to troductory to it. Beſides, it muſt be taken as the 
no words of this pleading are, that they are choſen by 
ad the pariſhioners. But this circumſtance is quite im- 
in material in the preſent caſe, it being here ſufficient, 
nd that the defendants have in fact been choſen church- 
a- wardens. 
Ns 
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MICHAELMAS TERM, 11 GEO. II. 1737. 
wardens: (5) There is no inconſiſtency in the euſ- 
tom or pleading: For firſt three perſons are choſen 
churchwardens for the entire pariſn, and then there 
is a diſtribution of them as to the exerciſe of their 
office; which is often the *caſe. 6) Though the 
churchwardens of a pariſh make but one corporation, 
et cuſtom may over-rule this, and controul it. 

The court . vere clearly of opinion, that this euf- 
tom is well alledged; and alſo a reaſonable one; tor 
(1) The word [inhabitant] is to be conſtrued ac- 
cording to the ſubject matter, and therefore here in- 
cludes all ſuch perſons as are liable by law to the 


payment of church rates: And theſe are all fuch as 


bave any perſonal or real eſtate in the pariſh, The 
firſt and third objections therefore will not hold. And 
Probyn juſt. alſo ſaid, in anſwer to the third objection, 


that there was no need for excluding femes covert, 


and other perfons who are not liable, becauſe when 
thele are charged, it 1s proper for them to ſhew their 
exemption. 
a very reaſonable one; for Athel/tone perhaps hath 
richer inhabitants than the other vills : And an inha- 
bitant is 'to be charged according to his ability in 


land or living. Godolph. Rep. Appendix 10, 11, The 


plaintiff's averment muſt indeed be conſidered as 
mentioned by him for the purpoſe of ſhewing the 
reaſonableneſs of the cuſtom : But though this be not 


ſufficient tor that end, yet as the cuſtom does not ap- 


pear unreaſonable on the face of it, (by which the 
court muſt go) it is not to be overturned on a de- 
murrer. 1 Vent. 107. S. C. 1 Mad. 77. All cub 


toms muſt be ſuppoſed to have had a good commence- 


ment, unleſs they appear to be inconſiſtent, or againſt 
reaſon. And Page juſt. ſaid, that if a cuſtom is good 
in the beginning, though the reaſon or cauſe thereof 
be afterwards altered, it ſtill remains good, as it im- 
plies an agreement at firſt, how, at all events, it 
ſhould be. — 
The 


— — S Y 


(2) As to the cuſtom itſelf, it may be 
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The whole court, without taking notice of any 


n other of the objections, concurred in giving judg- 

re ment for the plaintiff. | 

ir | a 

ne 

n, 

4 Hornby againg Houlditch, executrix of Houlditch. Rep. 0 
8 — ©7460 
in. : 115 | | 

be OVENANT for rent due on an indenture of In covenane 

Rs leaſe made to Richard Houlditch, Eſq; the de- 1 

ve BY fendant's teſtator, for years. Defendant pleads the currix of 

nd ſtatute of 7 Geo. 1. c. 28. and that her ſaid teſtator „ 

ps was one of the directors of the /outh-ſea company, the girec- 

It, and therein named, and 1s thereby acquitted and 5 

nen . prides 
MW diſcharged of and from the payment of all rent due company, 

cir con the ſaid leaſe ; whereupon the plaintiff demurs, ben chat 
be 7 Geo. 1. e. 


It was firſt argued laſt Michaelmas term, by ſer- 28 which 
jeant Wright for the plaintiff, and by ſerjeant Eyre for Meg ung 
the defendant ; and this term it was again argued ,, 


'ruſtee 
i by ſerjeant Skynner for the plaintiff, and by ſerjeant dic not dif- 
The By Howkins for the defendant. EET ch. 
| As On the part of the plaintiff it was argued, that the expreſs 
— after an aſſignment of a leaſe, the leſſee is ſtill liable“ mant. 


to be ſued upon his own expreſs covenant: And 
though it may be objected, that the premiſſes are 
here transferred by an act of parliament, to which all 
the parties to the leaſe are privy, yet this ſtatute is to 
be conſidered in the nature of a judgment, and as the 
4 act of the leſſee himſelf; his © notorious, indirect 

* and fraudulent practices,“ being the ground 


8 thereof; as appears by the ſtatute itſelf. Now 
TCO! Bi the law conſtrues every thing according to the 
uin i cauſe thereof; and where a thing is cauſed by a 
8, WW perſon's own wrong, as is the preſent caſe, it ſhall 
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not de taken advantage of by the delinquent himſelf. 


1 Vent. 175. 8. C. 2 Keb. 831. 8. C. 2 Lev. 26. 
The leſſor is alſo an innocent perſon, and the ſtatute 
ought not to be conſtrued to the prejudice of ſuch an 
one. Co. Lit. 260. a. If the act be conſidered as 
intended to give ſatisfaction to the perſons wronged, 
it cannot reaſonably be ſuppoſed, that at the ſame 
time it was intended thereby to doa wrong to others. 
*And if it be conſidered as a puniſhment, it could 


not intend to enable the offender to take advantage 
Beſides, there are no words in 


of his own wrong. 
the ſtatute which diſcharge the perſon of the leſſee; 
neither does it work a total diſability in him to pay 
the rent, there being 5000). allowed to him; though 
if it was, yet as the act was occaſioned by bis own 


crimes, he ought not to take advantage thereof. 80 


in the cafe of attainders, an action lies againſt the 
perſon attainted, though he forfeits all his lands and 
goods. Ney 1. Cro. Eliz. 516. Owen 69. Maur 
178. Neither is this act a good diſcharge of the 
offender's debts, for it appears by ſedt. 28. that 
their debts are to be paid by themſelves. This calc 
ſeems therefore ſimilar to that of bankrupts, who, 
before there were words inſerted in the acts relating 


to them for diſcharging the perſon, were ſtill liable 


to the payment of their debts, though they were 
ſtrip'd of all their eſtate. And ſerjeant Wright cit- 


ed the caſe of Houlditch (the preſent teſtator) and 


Mi, (a) March 1721. Where a like queſtion came 
before lord chancellor Macclesfield, and he was of 
opinion, that this ſtatute is not to be looked on as a ſa- 
tisfaction; and that the parties ought notwithſtanding 
to pay their debts. It was further urged, that ſup- 
poſing Richard the teſtator was not liable at the time 
of the act, yet his executrix is liable, as ſhe hath al- 
ſets: And if ſhe be not liable, ſhe ſhould have plead- 
ed piene adminiſtravit. | = 
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On the other fide it was argued, that by the intent 
of this act, (which is the beſt expoſitor thereof, ac- 
cording to 11 Co. 73. B.) the defendant's teſtator is 
not liable to the payment of his debts ; for thereby 
all the eſtates, both real and perſonal, of the direc- 
tors, are taken from them, ſo that it wholly diſables 


And therefore if their perſons ſhould be till liable, 


| they muſt of neceſſity go to priſon, which is a pu- 


niſhment not intended by the act. As to the money 
allowed to the directors, this appears to be for the 
neceflary ſubſiſtence of themſelves and their family, 
which cannot be applied to that purpoſe, if they are 
ſubje& to *their contracts. And it is obſervable, 
that a power is given to the truſtees to compound 
for debts owing to the directors, and to act in all 
reſpects as intire proprietors of their eſtates. There 
is alſo a proviſion made for all contingent demands; 


ſtatute would be an eaſe to them, becauſe it directs, 
that if the claims are not made by ſuch a time, they 
ſhall be void. (Sect. 21.) Beſides, this is a general 
act, and conſequently all the creditors are parties and 
privies thereto. Now ſuppoſe a leflor turns his leſ- 
ſee out of the premiſſes demiſed, he cannot bring an 


action of covenant againſt him: And that is the caſe 
here; for by the ſtatute, to which the leſſor has con- 


lented, he hath (in effect) expelled the leſſee, and 
choſen other perſons in his room. It is indeed ſaid 
in 1 Vent, 176. that the words of an act of parliament 
are the words of every man, but not ſo as to give up 
their intereſt; but there is no reaſon for this diſtinc- 
tion: For if a man's intereſt is not bound by ſtatutes, 


vivally inſerted, but omitted here. This caſe there- 
tore is different from a leflee's aſſignment of his leaſe ; 
5 . Ts = 


inere is no need of any ſavings in them; which are 


| them from performing their contracts and covenants : 


Tr 4% 


and if the directors ſhould be perſonally liable, the 


r 
JT. 


1 7 


* 
iy 5 . N o 3 1 art, TA 
— i IX A an 1 ig LA : * F 
Ro ISIS a HS APP l = 8 
F, — 6 N 42 $1 ky — 2 1 N * "I [ \ 7 bj 
8 ”y A oy nog 0 S 
en k SS 


Wee 6; IL 
Od AF = 
Fr 480 a 
ARA SES » . 
3 


4 


ee 
2 1 
Far 8 . 
1 1 
Beis 


N 


9 115 


* 
5 — * * * 4 
* 8 1 
5 
A en 
3 


. n ENS a 
DE IHE I TIP Th ep Ed th EY erm 2 
ad k , LIES . Po N * N 
» 1 * you LATIN A LES 5 $35 | ce tn © 
_— WR fd TIE 2 70 „ 9 REES Bak 
4 > | N 


— . IEP RN 
7282 e . i *4 n 
9 1 9 TO PEE) PI FR f 
y med OE, 7 5 © 
N P . 
e a TIT. - * | ao | 2 = * 
ir eee 4 


HAS 


LOS ot” 


r 


N 1 5 b y 
TTL 
ART Yo 


<a ee n 
7 = WEE > 


P LL Mr rs oi ate 1. — n 
q B 6 CC Sion BY 
LITER PIRIE POSE CC RC 
Wenn n 8 * 3 2 & 18 
I „ i» + WL IN DIR 


. g 3 
Cit; ror Att bs heat 


WES EI N 7 4, wrt - Tb wh 3 * Mz e FS SEES 8 
ftr =” 1 8 . 175 Ae n 5 PIIG * . 
4 r - j a IS n 1 
3 "rl r 8 ee 
e 8 aan ($44.0 FUR. Ea "Se 25 bs ot - 
a Þ , Ms, 


*. 


AGF * 2 0 7 
r 1 8 8 ys 
8 WP) : . 0 
een e 
4 V 7 — 1 1 2 * 
1 n 2 
N 0 * 


. 
A tier mor ws | ent 4 * * 
1 e 

FE 0 5 


* ry 

- ET ROI - 
hs: oy AR tee i 
A - \ 


ogy, 8. = r x 
4 8 etl = a — * "CR a = * — - <a . 1 » 4 EL; 
5 9. r e 4 p * — 7 —— as 
3 n ˙ . rr Pg ei PT A I Ve = 1 Mt ns r 8 4 b 
: — EY — 8 4 K * : — — "> 3 2 - A * 1 Ty 9 On. n > * 2 * * — 2 " 
: ” 


F * 
N 
N * 
4 
S x [ . 
}! 
1 
1k 
i Fe 
* * 
o 
#40 
þ 
* 


MICHAELMAS TERM, 11 GEO. II. 1737. 


for there it is his own voluntary act, but here it is 


not ſo; and the privity of contract is wholly, deſtroy. 


ed. And it has been determined, that if a perſon 
covenants to do a lawful act, and a ſubſequent ſtatute 


(5) Select 


Caſ. in Cha. 


66. 2 Eq. 
ab. 26. c. 
30. 3 Bro. 


P. C. 389. 


tors; and in that ca 


makes it unlawful, he cannot be ſued on the cove- 
nant. 1 Salk, 198. Dr. Beitiſtworth and the dean 
and chapter of St. Paul's 1728. (b) in the houſe of 
lords, there the dean and chapter had contracted to 
make leaſes, which afterwards, by act of parliament, 
they were reſtrained from doing ; and it was held, 
that they were not liable to actions upon thoſe con. 
tracts, by reaſon of the act. In the preſent caſe no 
prejudice accrues to the leſſor by this conſtruction of 
the ſtatute, for he has the ſame right to the premiſes 
which he had before, and his remedy for the rent is 
only transferred from his lefſee to the truſtees, againſt 
whom he may bring an action of debt; or elle he 
may diſtrain for the rent. It is alſo material, that 
there is a covenant in the leaſe from the leſſor, for the 
leflee's quiet enjoyment, in *conſideration of which 
it is, that the lefſee covenants to pay the rent. Now 
it is plain that the teſtator could not bring an action 
on that covenant againſt the leſſor, and therefore the 
leſſor ought not to be intitled to an action againſt the 
leſſee: For though mutual covenants cannot be plead- 
ed in bar to one another, this is only in caſes where 
they are diſtint. 3 Lev. 42. As to the caſes men. 
tioned of attainted perſons, there the eſtate is veſted 
abſolutely in the crown, but here it is transferred to 
truſtees for the ſake of creditors ; and there the cre- 


ditor hath no other perſon to reſort to but the offen- 


der, whereas here he may proceed by way of action 
againſt the truſtees, or of diſtreſs. And in the caſe 
of bankrupts, to which this is compared, there 1 
ſeldom any ſurplus ; whereas here, as the act ment! 
ons, there is more 8 ſufficient to pay the credl- 


if there be any, it belongs N 
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E the bankrupt. Neither is there any clauſe in the old 
.. bankrupt acts, that the claims ſhall be void, unleſs they 
on are made out under the commiſſion ; and in the pre- 
ite WT {ent caſe there was no need of any words of diſcharge 
Ve in the ſtatute, becauſe care is taken therein of credi- 
an tors. Beſides the foundation of ſuing bankrupts is the 
of proviſo of 13 Elix. cap. 7. ſect. 10. which impowers 
to MW creditors, not receiving full ſatisfaction, to ſue the 
nt, WT bankrupt for the reſidue. And (laſtly), the caſe of 
1d, Mit & aP againſt Houlditch (the defendant's teſta- Ante. 41. 
on. tor) was cited; where a judgment was obtained by 
no ſurprize againſt defendant for a debt contracted in 
of the year 1720. and he brought a writ of error there-. 
ſſez on, and alſo a bill in equity, againſt the plaintiffs and 
tis the Guth. ſea company; and an order was made by 
inſt the lord chancellor, that the truſtees named in the 
he act ſhould pay the money recovered againſt Houl- 
hat WE ditch. . 

the It was replied, (amongſt other things) that the 
ich MW debts provided for by the act are ſuch as ſhould be 
ſow due 5 January, at which time nothing was payable 
jon for rent, and conſequently. nothing could be then 
the claimed: And a releaſe of all demands does not diſ- 
the charge a covenant before it be broken. Co. Lit. P 44 
ad- 292. b. Beſides, the creditors are called in, not for g 
ere their own ſakes, but in order to diſincumber the 
en- eſtate, and to make the title clear to purchaſers. If 
ſted they ſhould chooſe to follow the eſtate, then indeed 
to fey are required to make their claims within ſuch a 
cre- time; but no proviſion is made if they ſhould ele& 
fen do follow the perſon. And though the creditors are 
tion parties to the act, they are not ſo far parties as to give 
caſe up any intereſt by it. | 
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And the court were unanimouſly of opinion, that 
this act cannot be conſidered as a diſcharge! or ac. 


| quittal of H. the original leſſee, from his expreſs co. 


venant, there being no expreſs words contained there. 
in for this purpoſe ; without which it would be ve 

hard (as the ſtatute was occaſioned by the leflee*s own 
act) to deprive the leſſor of his election of ſuing either 
the aſſignee or leſſee, which by law he is clearly in. 
Fac. 309- 
ſtatute amounts only (they ſaid) to an aſſignment of 
the leaſe; and though it be a public one, and conſe. 
quently the leſſor muſt be taken as conſenting thereto, 


yet beyond this his aſſent cannot be extended. And 


the court ſaid, that the caſe of bankrupts is very ſimi. 
lar to the preſent; for if there were no words of dil. 
charge inſerted in the ſtatutes relating to them, they 
would remain ſtill liable to their debts notwithſtand- 


ing the commiſſion. Judgment for the plaintiff. 


Note; Upon the former argument of this caſe, 
tord Hardwicke (who was then chief juſtice of this 


an opinion) in favour of the plaintiff. 


court) delivered alſo his thoughts (but without giving 


+ Upon the point in this caſe, with reſpect to Bankrupts, ſee May . 
Steward, 4 Bur. 2439.—Cantrel v. Graham Barnes 69.,—Wadbam v. Marin. 
Cooke's Bankr. law. 346. Ludford v. Barber. 1 Term Rep. B. R. 66,—Mik 
v. Auriol. H. Blacſt, Rep. C. B. 433. 4 Term Rep, B. R. 94. | 
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3 


Kempfield againſt Moore. 


CTION on the caſe. Defendant pleads in Tn BR. Gs 


. # fendant 
abatement, that by antient prerogative and pleads pri- 


cuſtom the barons of his Majeſty's court of Exche- — 


quer, and the fitting * clerks, and all other officers clerks of 
attending there, are intitled to privilege, Ic. as long * **- 
as it is open; and then ſhews, that he is a ſide or ſit- Race rhe 


ting clerk to John Tomſon, remembrancer of the Ex- ur eng 


pleads to the juriſdiction, The plaintiff replies, remem- 


brancer. 


that there is no record of defendant's being ſuch an Piaintiff 


officer; and the defendant demurs, replies that 


there is no 


It was objected, on the part of the defendant, by record of 


Mr. Deni/on, that the replication ſhould have been, _= defen- 
ant's be- 


that defendant was not a ſide clerk, in order to have ing ſuch 


| this matter tried by the country; for a ſide clerk is no officer; up- 


. | on demur- 
officer inrolled or ſworn, but only a ſervant to a clerk rer thereto, 


who is inrolled ; all one as the clerks of prothonota- . 2 


nes, and the clerks of the court of chancery, except ,{r4e. 


the fix clerks; and therefore it cannot be tried by* P 45 


record, Rajt. Ent. 473. Hardr. 164. Carth. 362. 

It was anſwered by ſerjeant Draper, that all the 
officers of the Exchequer, who are intitled to privi- 
lege, are ſuch only whoſe names are in the black 
book ; which is the record of that court; and there- 
fore the replication is good. And he objected to the 
plea, (1) That it includes all officers of other courts 
oecaſionally attending at the Exchequer : For the 
plea is, “ That the barons, &'c. ſitting clerks, 5 


chequer in the diviſion of the lord Maſham, c. and clerk to the 


KN 
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all other officers attending there, are intitled, &. 


(2) It is not ſhewn that defendant was one of the 
officers of the Exchequer, but only that he is clerk t 


the remembrancer; and therefore being only a cletk 


to a clerk, he is not entitled to privilege. (3) It i 

pleaded, that the barons, c. are intitled to pris. 
lege as long as the court is open, whereas the pri 
vilege holds no longer than during their attendance. 

To this it was replied, (1) That ſuppoſing the 
plea to be too general, yet it is good as to the pre. 
ſent defendant, becauſe ſitting clerks are particularh 
named, and it appears that he is one. (2) The ft: 
ting clerks are intitled to privilege, as well as a fer. 
P 46 vant; for thoſe do the buſineſs of the court; and 
the ſervant of an auditor. is intitled, as appears by 
the caſes before cited: And in Landen Fones's cale, 


who pleaded in the Exchequer, that he' was one of 


the clerks of the prothonotary, his privilege, after 
great debate, was allowed. Hardr. 265. Thonſ 
Entr. 3, 4. Robinſ. Entr. 210. 1 Lutw. 43. Be. 
ſides, this is matter of law, and the plaintiff ought to 
have demurred, in order to take advantage there. 

of. | 6 | TEE © Op 
But the whole court (Lee C. J. abſente) were dt 
opinion, that the replication is good: For every clerk 
is entred on a roll, and therefore, whether one be 1 
clerk or not, muſt be tried by record, and not by the 
country. And Page juſt. ſaid, that in the Exchequer 
every entry, though not on parchment, is a record, 
And (by Chapple juſt.) if there be no inrolment in 
this caſe, the defendant ſhould have made a profer 
of his writ of privilege, which in ſuch a cafe is! 
proper way of ſhewing it. As to the plea, they faid, 
that it does not ſufficiently appear thereby that defen- 
dant is ſuch an one as is intitled to privilege. For 
(as Probyn juſt., ſaid) the court cannot take judicil 
notice what is a fitting clerk ; and the privilege of 
= cout 
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court is not to be extended to the clerk of a clerk 
And Chapple juſt. ſaid, that the elerks of prothono- 

taries are not intitled to privilege when they are de- 
fendants; but the only privilege they have is to ſue 


out writs of attachment. Beſides, (as Chapple juſt. 
ſaid) the plea is, that defendant is a fide or fitting 
clerk in the disjunctive; whereas before the privilege 


| is tied up to a fitting one. And the ſubſequent words, 


« in the diviſion of lord Maſbam, are not ſufficient 
to ſhew, that he is a fitting clerk. And Page and 
Chapple juſt. agreed, that the laſt objeQion to the 
plea was material. Judgment therelore, Mr the de- 
fendant anſwer over. 


5 88 5 | : ? r : ; 8. . poſt. 
* Moore againſt Wicker. 8 
2 47 


N action — debt was brought in the court- Decline 
leet of the manor of Stepney, in which the in gebt for 
plaintiff (in ſubſtance) declared, that he is lord of ana mer- 


cement in 


the manor of Stepney, &'c. and preſcribes, by way a court- 


of que c/tate, that he hath uſed to have from all thoſe nes for ob. 


ructing 
wt, inhabit or reſide within the ſaid manor a court- the jurors 


f . 
leet, Oc. and then ſets. out a cuſtom, that the jurors on 


from and charged at any ſuch leet to preſent have fendant's 
preſented and uſed to preſent at ſuch leet, after their ſhop and 


examining 


being ſworn, all ſuch things as have been before or af- his we 


ter their being {worn preſentable, and that ſuch | jury — 


have been uſed to be adjourned, Ac. Plaintiff further m 29. 


declares, that the defendant from October, 2 Geo. 2. on — » 
after 28 May, 9 Geo. 2. lived within the juriſdiction of ;. I 

fined to things 

eat to be a reaſonable time, u: Whether their juriſdiction be not con g 

LES before their being —_ or during their ſitting ; Alſo whether they e 

power to enter houſes to examine weights and meaſures: The plaintiff muſt ſhew title 


a8 well as a preſentment, 


the 
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the ſaid court, and uſed the trade of a cheeſemonger 


and 1 December, 9 Geo. 2. the defendant reſiding 


within the juriſdiction, c. he did then and there 
obſtruct the jurors, then in the execution of | their 
office, from entering into his ſhop,; and trying his 
balances and weights, c. That at a court-leet held 
in and for the ſaid manor 18. Oclober, '9 Geo. 2; before 
— T heed, Eſq; ſteward of the court, ſeveral 


jurymen were {worn to enquire of things preſentable 
at that court-leet, when it was adjourned'to, &c. and 
then the jury preſented, that the defendant followed 


the trade of a cheeſemonger, and that 8 May, 9 Ges. 


2. he obſtructed the jurors from entering into his 


ſhop, and weighing and examining his balances and 
weights; whereupon he was amerced by the court, 
and the amerciament was affeered to 4/. 19s. De- 
fendant pleaded the general iſſue; upon which there 
was a verdict for the plaintiff, „„ 

And a writ of error having been brought on the 
judgment, the caſe was argued laſt term by Mr. 
Clayton ſor the plaintiff in error, and by Mr. Theed 


(ſteward of the Whitechapple court) for the defendant; 


and this term it *was again argued by Mr. Deniſen 


for the plaintiff, and ſolicitor general Strange for the 


defendant. | 

On the part of the plaintiff the following errors, 
amongſt ſeveral others leſs material, were aſſigned ; 
(x) That according to the cuſtom here ſet out, the 
jury may preſent things ſubſequent to their ſwearing; 
whereas their power extends only to ſuch as happen- 
ed before, or during the fitting of the court. (2) 
The preſentment here is ill, becauſe the jurors of a 
leet have no authority to enter into the ſhops of per- 
ſons to examine their weights and meaſures. The 
clerk of the market has indeed ſuch a . 
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but this is by an act of parliament, If the jury of a 
leet has ſuch a power,. it muſt be by cuſtom; and 
none is here ſet out: And if there was, it would be 
a queſtion whether it would' be reaſonable. Where 
perſons are ſuſpected to have falſe weights and mea- 
ſures, the antient and proper method of inquiry is, 
to ſummon them to bring them in order to be exa- 


mined by the ſtandard; as appears by the ſtatute of N 


51 H. 3. and 11 H. 7. c. 4. which are the firſt and 
faſt acts relating to this matter: And there are many 
precedents of ſuch warrants. But neither the jury 
of a leet, nor a grand jury, nor juſtices of peace, ean 
enter into houſes for this purpoſe. Beſides, it ſhould 
have been averred, that the party's weights and 
meaſures had not been examined before ; for if the 
jury have a power of entry, it ought to be confined to 
ſome limited .number of times: And here perhaps 
they had entered into the party's houſe the very day 
before the obſtruction. (3) The defendant ſhould 
have been, not amerced, but, fined by the ſteward, 
for obſtructing the jurors, ſuppoſing that they had a 
power of entry ; this being a contempt of the court, 
of which the jury was a part : It appearing that they 
were continued and adjourned to the next court-day. 
$ Co. 38. 5. And this ſuggeſts another objection, viz. 
that here the jury are parties, accuſers and judges ; 
and, as appears by the record, two of them are af- 


| feerors. (4), (a) The amercement ought to have been (e) Upon 


not general as here, but a particular *fum, which 


atterwards ſhould be affeered. Hob. 129. 8. C. 1 fee 2Hawk. 


Roll. 542. pl. 5. (5) The amercement here is by 
the court, whereas it ſhould have been by the jury. 


$ Co. 39, 40. 3 Med. 138. 5 Med. 130. (6) The 109. 
aſlefiment is unreaſonable ; for by 16 Car. 1. c. 19. P 49 


hve ſhillings only is impoſed for ſelling by any 
weight or meaſure not according to the ſtandard ; 
and here the defendant is aſſeſſed in 4/. 195. 11 Co. 
44. a. 2 Jones 229. | 
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And in fact, the jury have always exerciſed the power 
of entering into houſes, in order to examine weights 


preſent things done, after they are ſworn, and he. 
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It was anſwered, (1) That the jury of a leet may 


fore they are diſcharged, as well as a grand jury; 
by whom it is frequently practiſed. (2) That the jury 
of a leet may and ought to inquire into falſe weights 
and meaſures, appears by the ſtatute of the view of 
frankpledge, 18 E. 2. (Articles 25, 26.) which is de. 
claratory only of the common law. And an entry 
and inſpection is a much ſurer way than a proceeding 
by way of ſummons; for perſons may have double 
weights and meaſures, according to the 27th article 
of the ſtatute: And the jury at the leet cannot ad. 
miniſter an oath to the party; ſo that his word muſt 
be taken, that he has good weights and meaſures, 


and meaſures. (3) As the ſteward came to the know. 
ledge of the defendant's fault by the jury, an amerce- 
ment 1s proper, and not a fine; this laſt being only to 
be impoſed for a contempt in open court. And be- 
ſides, an amercement is for the benefit of the party, 
becaufe here there is a moderator, but in the other 
caſe none. (4) A general amercement is good, be- 
cauſe the affeerment reduces it to a certainty. And 
this is the conſtant practice. Salk. 56, 768. And 
Theed ſaid, that ſo it was determined in the. caſe of 
the high-bailiff of We/minfter. (5) It has been alſo 
the practice for the court in ſuch caſes to amerce. (6) | 
The ſum does not appear to be unreaſonable. And 


laſtly, Theed ſaid, that this form of declaring was ſet. 
tled by Sir. Edward Northey, formerly ſteward of 


this court. 

By Lee C. J. None of the objections ſeem to be 
very material except the ſecond; for the attempt 
made by the jurors to enter, might poſſibly be after 3 
previous examination of the weights and meaſures, 


And he objected further, that it ſhould have _ 
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ſet out to be at a reaſonable time; whereas (for ought 
appears) it might have been in the night. And 
Probyn juſt. ſaid, that he did not know any law 


which gave the jury of a leet a power of entering into 


houſes for examining weights and meaſures, (they 
being ſworn only to preſent) and ſuch a cuſtom, he 
thought, would not be good, The proper way, he 
ſaid, was by ſummons ; and there are ſworn ſearchers 
in a court-leet for examining weights and meaſures 


upon ſuch a proceeding. Chapple juſt, alſo objected, 


that the obſtruction is firſt ſet out to be 1 December, | 
and the preſentment is of a fact done 8 May, which P. C. f. 15. 
are different facts: And in this caſe the plaintiff muſt $:22.—z 
ſhewa title, and a preſentment alone is not ſufficient ; 575, "#7: 
but otherwiſe it is in treſpaſs. Cro. El. 88 5. Salk. Haughton. 
10% 6. | oy N 
By Probyn and Chapple juſt. the firſt objection is 
material: For a jury cannot inquire into things done 
after the adjournment or determination of the court, 
though they are to make their preſentments at the 
ſubſequent court; but their juriſdiction is confined 
to things happening before their ſwearing, or during 
their ſitting: And ſo it is in the caſe of a grand jury. 
And here the preſentment is, by the jury of the firſt 


However the whole court were clearly of opinion, 
that the proceeding was erroneous, in not ſetting out 
the time of the obſtruction; and were inclined here- 
upon to reverſe the judgment: But this being a new 
objection, the caſe was ordered (at the inſtance of 
the ſolicitor general) to ſtand over tor further argu- Poſt. 
ment, | 


191. 
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„ ft HE 


A N action was brought on a policy of inſurance, 

which was tried by a ſpecial jury, ſtruck a 

The cofts the inſtance of the defendant, at niſi prius in London; 
of a ſpecial and the plaintiff was therein nonſuited, be 

= bs = And it was now moved by ſolicitor general Strange 

of ſteiking for the plaintiff, that the maſter may review his tax. 

— e . ation of coſts on the nonſuit, and that twelve guinea; 

| . 25. are allowed for bringing the jury to the bar may be dil. 

e, gk rang allowed and ſtruck out of the bill. And he argued, 

ay ty applying that the coſts of the ſtriking (which is the word 


for it) muſt 
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10 9 ee eat by uſed in the ſtatute of 3 Geo. 2. cap. 25. ſect. 16) in. 


the long clude all the coſts relating to the jury, that being 
Note, this the proper and legal manner of expreſſing it, And 
Vas altered he objeCted alſo to the quantum here allowed; for 
by 24 0%. that a ſpecial jury are intitled to no more than a com. 
which en- mon one: And though the practice is to pay them 
as that more, this is mere matter of generoſity, and ought 


the part Fa, ; 
bind not to be reimburſed by the other party. 


ſhall, be- 
fides the „„ | 
coſts of ſtriking, alſo pay all the expences occaſioned by ſuch ſpecial jury, and be al 
lowed only what he would be intitled to, if the trial had been by a common jury; un- 
leſs the judge ſhall immediately after the trial, certify, in open court, under his hand, 
vpor: the back of the record, that it was a cauſe proper to be tried by a ſpecial jury. 


% Prac, On the other fide Mr. Wilbraham and Mr. Robin. 
Reg. C. B. ſon cited the caſe of Sir John Eyles Ca) in the Com- 
245. mon Pleas, where it was determined, that the party 
praying a ſpecial jury ſhould pay the coſts of the 
ſtriking only, but that the ſubſequent expence ſhould 

ſtand on the ſame footing with the other coſts. And 
in Sir Thomas Wheate's caſe, in Eaſter term laſt in 
this court, where a trial had been by a ſpecial jury, 
ſtruck at the prayer of the plaintiff, and a verdid 
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Was given for him, it was moved, that the coſts ſub” - 
equent to the ſtriking ſhould be paid to the plain- 
tiff: And a rule to ſhew cauſe was granted; and 
Wiftcrwards made abſolute without oppoſition. And 
Fit was alſo ſaid by the defendant's counſel in the 
principal caſe, that the practice of the exchequer is 
Nagreeable with the determination in the ſaid caſe of 
Sir John. Eyles. | | 50 
Note; In the preſent caſe two guineas a- piece were 


5 | . . Note; b 
given to ten of the jurors, and half a guinea a- piece 24 Gi. . 


any: e the other two, theſe being tales-men. And Mr. < 13. none 
tax. Clark, maſter of the King's Bench office, certified, frye or be 


that he never allowed leſs than a guinea to each returned on 


neas 
' ol 5 bd „ . a ſi I 1 
di. pecial juror in London. And it was ſaid by the jus han 
ied, Wh maſter of the crown - office, that the practice there 1 _ 
ord vas to allow the coſts ſubſequent to the ſtriking. 1 as 
in. EE tries the 
* cauſe, ſhall think juſt and reaſonable, not exceeding one guinea (except in cauſes where- 
Ang in a view hath been directed.) 6 
And 
for 


And the whole court were of opinion, that all the 
coſts attendant upon trials by ſpecial jury ſtand on 
the ſame footing now as they did before the act, 
except the coſts of the ſtriking, and conſequently 
| muſt be paid by the loſer : For the ſtatute muſt not 
be extended further than the words of it. And Lee 


e al- 
57 C. J. ſaid, that he had been informed by the lord 5 
chief juſtice of the Common Pleas, Ca) that it was fo () Sir 


ſettled, and is the conſtant. practice in that court. 3 TO 


And the court ſaid, that though it was not uſual, be- 
tore the ſaid act, to grant ſpecial juries without con- 
lent, yet in ſome inſtances, and for ſpecial cauſes, it 
was and might be done: And in all caſes where a 
ſpecial jury was granted, whether with or without 


conſent, the loſer always paid the coſts: And Lee 
| C. J. 
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(3) 2 Lord C. J. cited the King and Burridge, (5) Paſ. Geb. 10, 


Raym. where, upon ſearch, it was found, that no ſpecial jury 
þ 1 2. had been granted for thirty years then laſt paſt without 
conſent; and the lord chief juſtice Pratt was there 

of opinion, that the court might grant a ſpecial jury 
without conſent ; but the other judges diftered. A 
to the quantum here allowed, the chief juſtice ſaid, he 
knew no inſtance where any particular direction 
had been given as to this point, but the caſe of the 
corporation of Beudley, which was a trial at bar by 
a Worce/terſhire jury, and there it was direQed that 
five guineas a- piece ſhould be given to the jurors: 
But, as Page juſt. ſaid, that, firſt, went on the com. 
mon rule for taxation of coſts generally; and after. 
wards, twenty guineas being allowed to each juror, 
the court lowered it. So here the plaintiff is to pay 
the coſts generally; and if the maſter carries then 
* to exceſs, the court may mitigate the allowance. 
And Probyn juſt. ſaid, that he knew no- reaſon why 
ſpecial jurors attending a trial in the country ſhould 
have more allowed them than a common jury; . the 
other being generally more able and better qualified 
to ſerve their country than theſe. The motion was 
therefore denied. 


* F153 


* 


"RF Hamilton againſt Style. 
2 Stra. OE 


1080, | 
. * a trial by a ſpecial jury in Cheſbire, 
. which was ſtruck at the inſtance of the pre- 
vailing party, it was moved that 3 11. 10s. charged for 
the coſts of the jury, may be diſallowed, and common 
coſts only taxed. But for the reaſons mentioned in 
the preceding caſe (immediately after which the pre- 
ſent was ſtirred, and in which the ſame counſel were 
concerned) the motion was refuſed. „ 
| 1 Chauncey 
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2 Stra. 
1081. 


Chauncey againſt Needham 1 8. e. 


Motion was made, and a rule thereupon grant - judgment 


ed, November 11. in this term, for leave to being en- 
'tered on 2 


enter up judgment on an old warrant of attorney, ,,.cran of 


upon an affidavit ſworn November 10. that the defend- mages. 
Re OTTER 3 eave 
ant was living on the ſaturday next before the motion. the court, 


And it was now moved by ſolicitor general Strange, upon an 
. h | . affidavit 
to diſcharge that rule, and to ſet aſide the judgment; made che 


for that the defendant died at four in the morning of day before, 


ror, 
pay Wi the ſame day, when the former motion was made: favs“ 
hen And it has been determined, that death is a revoca- being alive; 
nce. tion of ſuch warrant. [Which Lee C. J. granted; „ court | 
why and he ſaid, there was no need to cite caſes to prove it ande, 

ould it.) And Mr. folicitor objected to the affidavit upon t de- 
the which the rule was made; (1) That the execution of died before 
ified the warrant of attorney was not ſworn by one of the de motion 


was made; 


| ſubſcribing witneſſes thereto, but only by the plaintiff and tho! it 
| himſelf, (2) It is not ſworn that the defendant was hat bad 


indebted to the plalntiff “ in the money on the 
warrant of attorney only, but on that “ and other ſe- _ have 
curities.” (3) It is not ſworn, that the defendant was rollte enter 
living at the time of the motion, but on the /azurday juasment. 
before; whereas it is neceſſary that he ſhould be 08 = ih 
bir living at the time of the rule granted. Salk. 87. wan 


On the other fide it was argued by Mr. Noel and bn de 
others, that this judgment relates to the beginning of by a ſub- 
the term, which muſt be confidered as a ſingle day, mas. 
of which there can be no fraction, and conſequent- P 5 4 
ly is good by relation; and as the defendant was 
alive in the term, he is to be regarded as living 
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throughout the whole term, as to all judicial pur 
poſes. Shelly's caſe, 1 Co. 93. 6. S. C. Moor 136 
Poph. 132. 1 Leon, 187. Cro. Car. 102. 8. C. 
Hutt. 95. S. C. Hetl. 72. 1 )Bulſ. 35. 1 Salk. 8). 
(a) Poſt. Fuller againſt Focelin, executor of lady T wiſden. (a) 
385. Bar There a judgment was entered up on a warrant of 
nard, B. R. attorney within the year, but in vacation-time after 
357+ 358, the death of the party, and after hearing the caſe 
4 5 three times debated, the court was of opinion, on 
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under 
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i the authority of Salk. 87. that the judgment was WM (ometi 
* good, by way of relation to the firſt day of the pre. Vet thi: 
4 ceding term. As to the objections to the affidavit, before 
A it was anſwered, (1) That there 1s no need to prove 

5 the execution of the warrant by a ſubſcribing witneſs, S, P. 
1 (2) It is ſworn, that there was due ** on the warrant ” . 
1 & of attorney and on other ſecurities 17000.“ by which 

He latter words are to be intended other ſecurities for 

110 the ſame ſum. Beſides, if part of it be due on the 

Ln warrant of attorney, it is ſufficient. (3) The affida- 

1 vit was ſufficient at the time when the rule was 

Ek granted ; and it is now plain there was no intended 

T. impoſition on the court. Beſides, as to theſe ob- 

i jections, there is a great difference between making * 
= objections to an affidavit at the time of the original | 
5 _ and the ſetting aſide a rule already obtain- WF. Toy 
© 20 = | 5 wa 
| 14 For theſe reaſons the court were clearly of opinion, — 
"i that the objections to the affidavit are not ſufficient an 
Nv to ſet aſide the rule, the affidavit being (they ſaid) P The 
1+} according to practice and common form. And they WW, v. 
79 p cc were alſo of“ opinion, that although no rule would olaint 
1 have been granted, if at the time of the motion it I ant he 
23 had appeared the defendant was dead, this beinga WW: i 
4 revocation of the warrant of attorney; yet as the als is 

judgment is now entered, it is made good by way al it 
of relation, within the reaſon of Shelley's caſe, and Wl -. 
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the other caſes of this nature: And this caſe falls 
under the rule, quod factum fieri non debet, fed factum 
valet, And Lee C. J. ſaid, that though in the con- 
ſideration of facts the time may be particularly com- 
Iputed, yet in legal proceedings, the whole term muſt 
be conſidered as one day; and the reaſon is, from 
the nature of buſineſs, and the impoſſibility of look- 
ing exactly into the time when things were tranſact- 
ed. And (by Chapple juſt.) though executions are 
ſometimes ſet aſide after the death of the defendant, 
vet this is never done where the execution is teſted 
before, Motion therefore denied. 


8. P. Saville v. Wiltpire, Barnes 270. Fuller v. Fobnſon. Caſ. T. Hardw, 
15%, See Andreas v. Shoawell, Ray. 18. Sibbet v. Ruſſell, Cal, T. Hardw, 
183. - h v2 


Bowes. againſt Lucas. 


be debt for rent, the defendant pleaded nil debet ; Odea 
1 and there was a verdict for the plaintiff. And fame per- 
it was now moved by ſerjeant Urling, (by the per- gangs 
miſſion of Lee C. J. who tried the cauſe at Bedford tracks, may, 
allizes) to ſet aſide the verdict: And the caſe, a8 3 mon 
proved on the trial, the C. J. reported to be this: noply 46 
The defendant was adminiſtrator to one Perrot, en ve 
who was the original leſſee, and died indebted to the © Lo 9 
plaintiff for rent; and fince his deceaſe, the defend- 1 5 
ant had occupied the lands compriſed in Perrot's 2 
leaſe in his own right as aſſignee, and as ſuch was it ab he 
allo indebted to the plaintiff for rent. And at the TY 
trial it was infiſted for the defendant, that he had 
diſcharged all the rent due from him in his own 
„ = right; 


& 
- 
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right; and for that purpoſe were produced the ty 
_ receipts following, viz. 8 April 1735. Received d 
& Mr. Lucas 140l. for the rent due to Mr. Bay 
from the late Mr. Perrot.“ October 21, 1h, 
“ Received of Mr. Lucas 140). for rent due to Nr. 
Bowes.” And it was urged for the defendant, that 
he might apply the money paid on this laſt receiy 
in diſcharge of the rent due in his own time. But the 
C. J. ſaid, that, upon the trial, he was of opinion, the! 
that the rule, quod quicguid ſolvitur, gt ad md fi 
ſolventis, is not applicable here: For though a perſn 

indebted to another on different contracts, may 2 66 
the time of payment apply the money towards di. 
charge of what contract he pleaſes; yet if he pay 
money generally, it is in the power of the perſon why 
receives it to apply it as he pleaſes. And he ſaid, he 
was ſtill of the ſame opinion; for which purpoſe he 
cited Manning and We/terne, 2 Vern. 606. 

But it was now argued for the defendant, that i 
is moſt reaſonable to ſuppoſe that the money was pail 
by him in his own diſcharge; and it is a foreign 
intendment to ſuppoſe that it was paid on the ac 
count of another, when it is not ſo expreſſed. 
'1 Vern. 24, 34. If the money had really been pail 
on his own account, the receipt could not have been that 


The 


drawn in a more proper manner than the preſent; the 
ſo that here, in effect, there was an application of th: WS ot tt 
money by the payer at the time of payment; which, WI 7115 
according to the above rule, was certainly in hi tion 
power. Beſides, as the money firſt paid is expreſj WW onin 
mentioned in the receipt to be on the account of WW It 
the inteſtate, and nothing of this kind is mentioned WF <xce 


in the laſt, the money paid hereon muſt be taken WF mult 
to be paid in diſcharge of his own debt. It wa 
alſo urged, that if the laſt receipt is conſtrued in 
a different manner, it may greatly injure the de 
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fendant, becauſe perhaps he has no aſſets. {But the 
C. J. ſaid that of this no evidence was given. 
The reſt of the court, without hearing the plain- 
tiff's counſel, declared themſelves of the ſame opi- 
nion with the C. J. and for the ſame reaſon menti- 
oned by him: And Page juſt. ſaid, that it ſeems 
by the firſt receipt to have been the defendant's in- 
tention firſt to diſcharge the inteſtate's debt; and 
the laſt receipt muſt be conſtrued agreeable to the 
firſt, Motion therefore denied.“ i 


*P5 


"* Goddard v Cox. 2 Stra. 1194. 'Blofs and Cutting there cited S. P. 
V. 1 Ld, Ray. 287. 


The inhabitants of Walthamdale: and Great Mitton. 8 
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ä „ 5 © Order of 
\ /FOTION by Mr. Deniſon to quaſh an order —— 
made by two juſtices for the removal of a for not 
man and his wife; (1) Becauſe it does not appear {viz 


that one of the juſtices is of the quorum, which by of the jugi- 


the ſtatute is abſolutely neceſſary; for the words rpg 


of the order are [and whereof] inſtead of [quorum run, 
unus] and thoſe are inſenſible. (2) The adjudica- 


tion is, that the wife is chargeable, without menti- 


It was anſwered by ſerjeant Draper, to the laſt 
exception, that if the wife is chargeable, the huſband 
mult be ſo too. Mn AS e 


oning the huſband. —_ © 
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But, without delivering any opinion upon thi; 
exception, the court held the other to be fatal; 
And they faid, that if the words had been [one 
whereof], it would have been well enough. Order 
therefore quaſhed.* ? 


* S. P. Rex. v. Standiſh Bur, 8. C. 150—2 Salk. 473. 475. 481. Comb, 
200. Poſt. 67, But by 26 Geo. 2. c. 27. no order ſhall be ſet aſide for thi 
defect only. But u. whether it be not ſtill neceſſary (except in cafes men. 
tioned in 7. G. 3. c. 21.) that one of the juſtices ſhould in fact be of the 
Quorum. See 3 Burn's Juſ. 567. 568. 16th, E. * 


8. C. Stra. 

1056.--Caf, 

T. Hardw. 

<y ie „ inſt C 
395— q al . 
. Middleton againſt Crofts. 


2 Barnard. 


B. R. 351. 7 | | 
»Key.145 IN prohibition to a ſuit in the ſpiritual court, 
In prohibi- againſt Middleton and his wife, for marrying 


tion, the . - . 
plaintiff clandeſtinely without banns or licenſe, and at a 


mo he private houſe, and before eight in the morning, &. 


iy in pat, The defendants below declared, and after a demur- 


3s intitled rer to the declaration, the huſband died: Notwith- 
zo his colts, ſtanding which, at the inſtance of the parties, and 
original AS the ſpiritual court might ſtill proceed againſt the 
— el wife, the court gave judgment, viz. that the pro- 
tion, The hibition ſhould ſtand as to the marrying | before 
1 e zeight, and that a conſultation ſhould go quoad the 
and wife, reſidue of the libel. 155 | 2 


3r bedie. And it was moved in Michaelmas, term laſt by 

Ne is int. Mr. Clive, that the maſter may be directed to tax 

ag the Anne Middleton the wite: her colts, . upon the ſtatute 

*P c8 of 8, 9 W. 3. c. 11. (/. 7.) But no ſuggeſtion 

5 bong then made upon the roll of the huſband's 
7 


death, (which the court ſaid, was neceſſary in order 


to take advantage of the ſaid act) no rule was at that 
This ſuggeſtion being afterwards 
made, 


time granted. 
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MICHAELMAS TERM, 11 GEO: Il. 1737. 
made, the ſame matter was again moved in Hilary 
term laſt; and a rule to ſhew cauſe was then grant- 


ed. 2 | 
And on the fide of the motion it was now argu- 


ed by Mr. Gundry and Mr. Clive, (1) That if the 


huſband was living, he would plainly be intitled to 
coſts, becauſe the libel conſiſts of three diſtin& ar- 
ticles, and as to one of them, the ſuit below is de- 
termined to be erroneous 3 for which wrong pro- 
ſecution he would be intitled to coſts, according to 
Dr. Bentley's caſe, (a) in the houſe of lords: In that 


as to ſome of which there was a prohibition ; and 
it was held, that he was intitled to his coſts. 
(2) The wife 1s intitled to coſts notwithſtanding 
her huſband's death, this being no abatement of the 
ſuit, either by the common law, or the act of JV. z. 
( ſect 7.) By the common law it is no abatement ; 
(1) Becauſe nothing here is to be recovered : For 
this is a new method of proceeding, in which the 
damages are a fiction, (Plowd. 471 b.) and the pro- 
hibition is brought only to diſcharge the defend- 
ants below from the encroachment of the ſpiritual 


court. This caſe therefore is ſimilar to thoſe of 


audita querela, writs of conſpiracy, &c. where if 
one of the plaintiffs dies, the ſuit ſhall go on ; ac- 
cording to Redman's caſe, 10 Co. 135. 4. (2) The 
cauſe of the ſuit here ſurvives to the wife, and ſhe 
may proceed on the writ already brought, and can- 
not have a properer ; and therefore the ſuit is not 
abated. 7 Co. 26. 5. Owen 13. Hardr. 161. The 
court below *may certainly proceed againſt the wife , 
upon that part of the libel for which a conſultation 
is granted, and ſhe will be ſubje& to coſts there, 
(for by the civil law no action abates by death or 
otherwiſe) and therefore it is reaſonable that the 
| prohibition 
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MICHAELMAS TERM, 11 GEO. II. 2737, 


prohibition ſhould not abate, and that ſhe ought 
to recover her coſts in this court: Here ſhe hath 


obtained judgment, and the coſts follow of courſe. 


And ſhe may be alſo acquitted upon that part, for 
which there is a confuiration. That the defend- 


ants below are huſband and wife, makes no differ. 


ence in the preſent caſe; for though as to matters 
of property, huſband and wife are conſidered as one 
perſon, yet as to crimes they are regarded as two 
diſtinct perſons: And this is a ſuit againſt them 
griminaliter, and not civiliter. It is a diſtin& offence 
in each, for which they weres,liable to be puniſhed 
ſeverally by penance z3 and the ſuit below ſurvives 
againſt the woman. 11 Co. 61. 5. Beſides, it be- 
ing laid in the declaration, that the proceeding in 
the ſpiritual court is to the damage of the huſband 
and wife, the judgment muſt be, that they recover 
their damayes and coſts, though the huſband alone 
| 1 Roll. 516. 
But ſuppoiing that by the common law this ſuit was 


abated by the death of the huſband, this 1s altered by 


the ſtatute of W. 3. (ect. 7.) for the cauſe of 
action ſurvives to the wife, who may proceed on the 
writ already brought; and the act makes no differ. 
ence between the caſes, where baron and feme, and 
where others, are plaintiffs. And that the huſband 


and wife are here to be conſidered as two diſtinct 
perſons, is 


plain by what is before mentioned. 
(3) If the wife is intitled to any coſts, ſhe mult 
have them from the firſt motion for the prohibition : 
And ſo it was determined in Swetnam and Archer, 


in the exchequer, Hil. 12 Geo, I. upon the authority 


of Horton and Starkey, (b) cited in that caſe by baron 


Torieſcue. And this alſo appears by Dr. Bentley's 


cale. 
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MICHAELMAS TERM, 11 GEO. II. 1937: 


on the other ſide it was argued by ſolicitor gene- 
ral Strange and ſerjeant Wynne, (1) That this is 


words [obtaining judgment] muſt be underſtood of 
an effectual judgment on the merits, whereas here 
the plaintiff below has prevailed in the ſubſtantial 
part of the charge, viz. the clandeſtine marriage of 
the parties; and has failed only in the ſingle circum- 
ſtance, of their marrying at an improper time. 


Beſides, in prohibition both parties are actors; and 


therefore, where the prohibition is ordered to ſtand 
for part, and a conſultation is awarded for other part, 
they are equally in reaſon intitled to ſuch coſts, for 
ſuch part as they have reſpectively prevailed therein; 
which is all one as if neither was intitled. In the 


preſent caſe the plaintiff below has rather prevailed, 
25 he has made good two parts out of three; and 


therefore if the defendants below are intitled to 
colts, a fortiori he is ſo too. [But to this it was an- 
ſwered by the court, that at common law two judg- 
ments cannot be given for coſts, 'though this be 
often done in equity.] As to Dr. Bentley's caſe, 


the houſe of lords, where that was, exerciſes a diſ- 


cretionary power in giving coſts ; which they ſome» 


times allow in caſes where they are not given below. 


[But this the court. denied. ] (2) The wife is 


not intitled to coſts, becauſe by the death of the 


huſband before judgment the ſuit was abated; and 
the wife may apply for a new prohibition, ſo that 


it is not prejudicial to her. Bro, Brief, 272. . Co. 


Lit. 85. a. Style 138. Cro. Car. 509. 10 Co. 134. 


It is alſo material that this ſuit is by huſband and 


wife, who are conſidered as one perſon ; and the 


huſband only is ſubject to damages and coſts, or to 


an amercement pro falſo clamore, the wife being 
ſuppoſed to be joined for conformity only: And 
therefore it is not reaſonable that coſts ſhould be 


not a caſe within the ſtatute as to coſts: For the 
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MICIAEIMAS TERM, 11 GEO. II. 1737, 
paid to the wife, when ſhe herſelf would not be ſub. 


je& to coſts if judgment had been againſt her. 4 
the huſband only is at the expence of carrying on 
the ſuit, the coſts ought to be paid to his repreſents. 
tive if he prevails. Bro. Baron and Feme, 16. Fitz, 
Coron. 276. Hob. 98, 129, 177. As to the ſtatute 
of W. 3. this is not calculated for cafes where hul. 
band and wite are plaintiffs, and the hufband dies, 
becauſe ſuch action is conſidered as the ſuit only of 
the huſband, and he alone is at the expence of it, 
P Er And in this *caſe, if the wife was to go on, it is 
queſtion, whether ſhe can be charged with any coſts 
for that part in which the plaintiff below has ſucceed. ! 
ed; at leaſt, further than her own time. As to the 
third point, it was admitted by the defendant's coun. 
ſel, that ſuppoſing the plaintiff to be intitled to coſts, 
theſe muſt attach from the time of the firſt application 
for the prohibition, according to the caſes cited for 
that purpoſe. | | | 
Upen the firſt argument of this caſe it was ſaid by 
lord Hardwicke, then chief juſtice of this court, that 
where a prohibition goes to part, and a conſultation 
to other part, it 1s a ſettled point, that the plaintiff 
in prohibition is intitled to his coſts, the words of 
the act being, [or any award of execution. ] And the 
whole court were now clearly of opinion as to the 
other points, that notwithſtanding the death of the 
huſband, the wife is intitled 'to caſts : For (1) 
This is no abatement of the ſuit, by the rules of 
the common law, becauſe if the ſuit was abated 
thereby, the wife could not have a different 
writ as to form, or proceed in another manner 
than the did before. And therefore this materially 
differs from the caſe of coparceners, where if one 
dies, though there was ſummons and ſeverance, that 
will be an abatement: And the reaſon is, becauſe 
the ſurvivor hath now the whole deſcended to her, 
V | whereas 
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MICHAELMAS' TERM, 11 GEO; II. 153. 


| whereas before ſhe was intitled to a moiety, and 


therefore her writ varies. There is alſo an eſtabliſhed 


difference, which is applicable to this caſe, between 
an action or ſuit brought for recovering ſomething, 


and where it is only to diſcharge the parties; in 
which laſt caſe the death of one is no abatement. (2) 
Suppoſing that this ſuit was abated by the common 
law, yet it 1s continued by the. ſtatute, as the cauſe 
of action ſurvives ; for the wife is ſubject to penance 
and excommunication. And though in many caſes 
the huſband and wife are conſidered as one perſon, . 


| and one is frequently joined for conformity ; yet in 


this and other caſes where they are proceeded againſt 
criminaliter, they are real parties, and as much diſ- 
tint. as two other perſons. And Probyn juſt. ſaid, 
that if the * wife is condemned below, he believed -P 62 
that ſhe muſt pay the whole coſts from the beginning 


| of the cauſe. 


The court were alſo clearly of opinion, that coſts 
muſt be allowed from the time of the original motion 


for the prohibition; And ſo Lee C. J. ſaid, it was 


determined in Berry and Croſs, (c) Eafter 1 Geo. 2. (e) Citea 


Motion therefore granted. Stra. 8a, 
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* ; 


-x 5 _ The inhabitants of F Veld M. agdalen and Weftower, 


An hiring 


Sd fervic N order was made by two juſtices for the re. 


om a yr, moval of William Trim and his wife and five 


under the Children from We/tower to Fyfield Magdalen, as the 


ſame con. place of their laſt legal ſettlement ; which, upon ap- 


tract, gain 


a fttle. PEal, was confirmed by the ſeſſions : And the caſe, 
ont, 1Ftby 8 ſet out in the ſeſſions order, was this: 
diicontinu- 


ance do not Milliam Trim, the pauper, was hired at Fyfeld 
execedaday, Magdalen from Midſummer to Lady- day at forty Shil- 


lings wages, which time he ſerved with his maſter, / 


And on Lady-day he received his wages, and on the 
ſame day, by his maſter's conſent, went to his fa- 
ther's houſe, and after an hour's abſence, by his fa- 
ther's advice, he returned to his maſter, and was 
hired by him for a year at 3/. 10s. wages, and con- 
tinued with him for half a year only, under this laſt 
contract. 5 l | 
It was moved by Mr. Gundry, that both orders 
might be quaſhed ; (1) Becauſe not only an hiring 
for a year is neceſlary to gain a ſettlement, by 3, 4 
N. G. M. c. 11. but alſo a continuance in the ſame 
ſervice for a year, by 8, 9 V. 3. c. 30. (/ed. 4.) And 
what makes this caſe much the ſtronger is, that the 
pauper left his maſter and went to his father; and 
though he ſtayed with him for an hour only, yet, for 
P63 that time, he was his own maſter: And if an hour's 
" abſence is not a diſcontinuance of the ſervice, by 
parity of reaſon an abſence for a week, or a month, 
is not ſuch. The ſtatutes relating to this point ought 
not to be extended by an equitable conſtruction be- 
yond the letter, becauſe the ſervant mult os a - 
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tlement ſome where or other, and it is alike to him 
by what pariſh he is maintained. And as to the hir. 
ing, where one is hired for two half years to two 
different maſters in the ſame pariſh, this will not 
conſtitute a ſettlement. (2) Suppoſing that the fa- 


- 138. 162. 
the caſe, as ſet out in the ſeſſions order, relates only 178. 


to the father; whereas the children may have gained 
à ſettlement elſewhere, eſpecially as their ages are 
not mentioned. . 

On the other ſide ſerjeant Huſſey cited The King 
and the inhabitants of Aynhoe, (a) in lord Raymond's (a) Fitz G. 
ning, (b) Hil. 1 Geo. 1. in both which caſes, he er 
ſaid, it was determined, that an hiring and ſervice RY 
for a year, upon different contracts, to the ſame (5010 Med. 
perſon, is ſufficient to gain a ſettlement, . = OY 

Lee C. J. When the court firſt came to the reſo- * ** 
lution mentioned at. the bar, which was in the time 
of lord Macclesfield, Sir Thomas Powys heſitated ; but 
however it was determined, that if there be an hir- 
| ing for a year and a ſervice for a year, it is ſufficient 
to gain a ſettlement, though it be not on the ſame 
contract: . And the reaſons which lord Macclesfield 
went upon were, that this was agreeable to the words 
of the act, and that the ground of making an hiring 
and ſervite for a year neceſſary to gain a ſettlement 
is, the Aredit given te the ſervant by ſuch an hiring, 
and the ſervice: reſulting to the pariſh by his labour: 
Both of which are exactly the ſame, whether the hir- 
ing be on one or different contracts. And in the 
cale of The inhabitants of Toinghoe and Solebury, (c) (e) Syra. 96; 
where a ſervant lived with a farmer for half a year, Fort. 317. 


end continued the remainder of the year with an aſſig- Nen g. 
nec 


ther hath gained a ſettlement at yield M. yet it doth v. Bur. s. 
not appear that the children are ſettled there: For S 


time; and The inhabitants of Brigbtuel and Weſthan- Bott 89. 
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pauper in the preſent cafe for an hour, this is not 
ſuch a diſcontinuance as is ſufficient to prevent hi 


wh 
* 1 eee = ow 2 * r 
Ca wo. 1 F, 1 ON ag \ — - \ 
Sr r 
— Nor 8 3 * 24 Fa * 5 * e. * ＋ of 2 
— 5 1 5 3 bo” 6 7 MF.” ja” * 5 
L 5 pL h L. 0 1 9 2 
1 „ tho een WY . Wy : 1 e wks > l N 
. % D „ * * 2 — 3 — 1 ry 4 4 
R289 2 1 e * e ag. 2 LOMER wb * 5 * * "= 1 8 - * 4 AE Mag * * — 
* — 2, mig U 4 262 2 — 2 A wah bn,” 
= — * " * . 6% * 4 — * * 4 — 8 
F —_ — Reer by - — ry 
— a ———_—_— . E 
4 "Ir * 
% * 1 
* 
. 
i l 


a liberal manner. And (by Chapple juſt.) upon the 


- ad: 8h» gs - IR =” 
= e * — hs” Sr ? oY 8 n 
Fr / er 
nn ſt ; a > 8 * ESE 


261. 545. Doug. 20S Cald. 4. 66. 


—— I - — 2 — V— — 
— amo 


— — — 


; 4 
$ 
vs 
. 
* 
LS. 
} » 1 IL 
- — 
+ 
N 2 : 
1 2 
N 1 hol 5 
my * 
* 5; 539 1 * 
1 27 
* N » + - 4 
'*© ' 318 
_—_—_ I. 
1 * 
9 3 / 
- 1 EE 
. * F 
— 4 Y 
Y ” x « 
Y * 5 
4 oY 7 
« * 
8 1 
* . 
17 
* 1 1 
A; 1 
111 
1 f 
3 2 . 
U 1 T6 5 
« 2 * x 


MICHAELMAS TERM, 11 GEO. II. 1949 


by he gained a ſettlement. As to the abſeiici of the 


gaining a ſettlement; And it would be a hard con. 
ſtruction indeed, to make ſo ſhort an abſence amount 
to an abſolute diſſolution. The other objection is 
not material; for by the firſt order, the huſband, 
wife and children are removed to F. as the place of 
their laſt legal ſettlement ; and this order, that of 
the ſeſſions confirms, and only ſtates the fact on 
which the doubt aroſe: Both orders muſt be taken 
together. 

The reſt of the court were of the ſame opinion: 
And Probyn juſt. ſaid, that the ſtatutes mentioned 
are in reſtraint of the liberty of the ſubject, a ref. 
dence of forty days being before ſufficient to gaina 
ſettlement, and therefore they muſt be conſtrued in] 


good: 
terbur 
be ba 
that t 
And 1 
had | 
mitm. 
ſelves 
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laſt day of the firſt contract, and the firſt day of the 
ſecond contract, the pauper muſt be conſidered as be. 
ing in his maſter's ſervice throughout the whole day, 
Both orders were therefore ee Tj 


' + See . v. Sulgrave 1 1 Rep. B. R. 778.— Bur. Set. Cas, yg 230! 
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The King againſt Bell and his wife. 


70 N Bell and his vife being brought up by 
habeas corpus, (by the return whereof it appeared 
that they were committed for felony, in ſealing b. 
goods belonging to the guardians of the poor of Can- 


terbury) it was moved by Mr. Ketelby, that they may cen — 


be bailed, upon affidavits by the parties themſelves, © 
that this was a groundleſs and malicious proſecution : 
And it. was alſo ſworn by others, that two ſeſſions 
had paſſed at Canterbury ſince the defendants com- 
mitment without any trial, though the parties them- 


ſelves had endeavoured to bring it on ; the intereſt 


of the goods, charged to be ſtolen, being veſted in 
the ſaid guardians, who are the magiſtrates of the 
city, and conſequently incapable of trying the cauſe. 


And Mr. Taylor * (of counſel alſo with the deten- P 65 
dants) cited 2 Jones 222. 5 Mod. 323. and Fackſon's "i 


caſe, mentioned in 2 Hawk. P. C. 113. 

It was objected by ſerjeant Urling to the reading 
of the affidavits by the defendants, that they being 
charged with felony, this would be (in Hef) to 


| purge themſelves thereof. 


But the court ſaid, that they might make uſe of 
any means for receiving light in the caſe, in order to 
guide their diſcretion : And to be ſure the court will 
not place an undue credit on the affidavits of the 
parties themſelves. Wo the afidavits. the 
defendants were read. | 


And 
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And the parties were ordered to be bailed, it ; 
pearing very doubtful, whether the huſband was gui. 
ty or not; and almoſt plain, that the wife was not 
And Lee C. J. ſaid, that in the caſe of ſimple feloy 
(as grand larceny) if huſband and wife are found 
guilty on an indictment againſt them, the wife mul 
be acquitted. But the principal reaſon of admitting 
the defendants to bail was, that they might have been 
tried before, there having been an aſſizes ſince their 
commitment: And C. J. ſaid, he remembered: 
ſimilar caſe; where on account of a delay the defen. 
dant was bailed. ee 


Holcroft againſt Coll. | ; 


we; wag, OTION by Mr. Clayton to diſcharge a rule 


Venue may granted on the common affidavit for changing 

be changed the venue from London to Lancaſter, in an action up 
in an action ; | | 

on a pro- ON a promiſſory note. And he argued, that the 

miffory venue is never changed in actions on bonds; and 

' there is the ſame reaſon againſt changing the venu 

in the caſe of notes, theſe being conſidered, fince thc 

late ſtatute, in the nature of ſpecialties : And thc 

* P 66 ſame requiſites are neceſſary to be proved at the *trid 

in both caſes. And for theſe reaſons, he ſaid, in the 

Common Pleas the venue is always refuſed: to be 

changed. He alſo cited Salk. 699. Elliot and Man, 

Hil. 2 Geo. 2. in this court. There, in an action ol 

an inland bill of exchange, it was moved to chang? 

the venue; but it was never determined. And be 


mentioned other caſes, but none in point. 


The 


> £ 
ſuch * 


it 2p 
| gull. 
8 Not, 
elony 
found 
mul 
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actions on promiſſory notes. 


| Motion in that caſe to —_ the venue in an action 82, 
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The whole court (except Chapple juſt.) were a- 
gainſt diſcharging the rule for changing the venue: 


| And they ſaid, that whatever the practice of the 


Common Pleas may be, there is no inſtance where, 
in this court, the venue was refuſed to be changed in 
And Page juſt. ſaid, 


there is no difference between an action on a note of 


| hand, and one on a parol promiſe ; both being ac- 


tions on the caſe, and the note is only evidence of 


| the debt: And the ſtatute doth not alter the nature 


of the action. But Chapple juſt. inclined to the con- 
trary. For (he ſaid) in actions on a deed, or ſpect- 


| alty, the venue is never changed: and the books re- 


lating to mercantile affairs call promiflory notes by 
the name of ſpecialties. And as theſe notes now fre- 
quently paſs through many indorſements, a great 
deal of proof may lie on the plaintiff, And he cited 
the following caſes, all of which were in the Com- 
mon Pleas. Vigars and Vigars, Trin. 9 Geo. 2. Mo- 


tion to change the venue in an action on a promiſſo- 


ry note; but denied. Ward and Cocklow, (a) in the ) Barnes, 
ſame term. In the caſe of a note, the like motion 4. 
was made, and denied. Lutwich and Wilcox. (6) (+) Barnes. 


. . . So Rice v. 
upon a policy of inſurance, from Cumberland to Briſtol, Vnal Bar- 


| : | . | zn nes 483. 
or the adjacent county. And the court ſaid, that in %, 


actions on promiſſory notes, it was not the practice to ili, Bar- 
change the venue, but that it might be different in 15 485. 


« Fae | $ Z - Maugir v. 
the caſes of policies. However, the motion being to Hinds. Bar- 


chan 1 1 | > nes 487. 
: 98 the venue into an adjacent county, it was de- * 
17 85 DOE | T | Bray. Bar- 

In the principal caſe a rule was granted to ſhew 2** 491- 
caule, CF 


itſon V. 


Cooke, Bar- 
nes 492. 
+ See 1 Wils, 41.— Kirk v. Bread. Say, 7,—Yenue changed in B. R. in Brian, 2 
ſuch actions. | Blackſt. 
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P 67*The King againſt the inhabitants of Kay [or Wray]... 


| 8 re- N order of removal made by two juſtices was 
. Tuathed, it now quaſhed, becauſe it did not appear that 
pot appear” ONE of them was of the quorum ; the words of the 
that one of Order being both Juſtices named in the ſecond aſſign- 
the Juſtices ment]. And the court ſaid, they could not take ju- 
=» >a dicial notice what is the meaning of theſe words. 
Ante. 57. Hereupon it was prayed by ſerjeant Huſſey, (who 
argued in ſupport of the order) that the order might 
be amended here, or remanded, for that purpoſe, 
But as the point to be amended was matter of fact, 
and there was nothing to amend by, it was refuſed. 


French qui tam againſt Wiltſhire. 


ObjeRion N action qui tam was brought againſt the de- 
thatihe Fee fendant for exceſſive gaming, upon the ſtatute 
warded\in Of 9 A. c. 14. and a verdict and judgment having 


Hilaryterm, been obtained againſt him, it was now moved by 


d was re- . - . | 
turnablein ſerjeant Parker, in arreſt of judgment, (1) That the 


Trinity term. a,onjre facias is awarded in Hilary term, and returna- 


after, over- + i 5 
ruled, there ble Trinity term after; ſo that nothing appears. to 


deins fre- have been done in Eaſter term: And conſequently 
Frances on here is a diſcontinuance, (2) In the declaration the 


tbe plea 5 i 
roll; and the want of them on the ai, prius roll is not material. — In an action on the ſta- 


tute againſt gaming, the declaration concludes ** whereby the action accrued to the Kings 
the poor of the pariſh, and the informer** (whereas the action is only given to the informer) 
the words be King, the poor of the pariſh” are mere ſurpluſage. The panel being an- 


nexed to the Diſtringas is a good return, | 
: words 


word: 
the pc 
falſe, 
is give 
album 
Ina 
materi 
Burne! 
album, 
which 
turned 
is only 
* 
2 Roll. 
5 Geo, 
theſe b 
this act 
potent 
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words are, [by which the action accrued to the King, 
the poor of the pariſh, and the informer] which is 
falſe, and a miſrecital of the act; for thereby the action 
is given to the informer only. (3) The difringas is 
album breve without any return to it. 7 
In anſwer to the laſt objection, [which is the moſt 
material] it was argued by the ſerjeants Bellfeld and 
Burnet, and others, that if the venire facias had been 


album, the diſtringas would be ill; but as that, *P68 


which is the principal proceſs, is right, and well re- 
turned, the other is amendable by 8 H. 6. c. 15. as this 
is only the default of the ſheriff. 1 Roll. 204. pl. 2, 
% 5 Co. 41. b. Telu. 110. Cro. Jac. 443, 528. 
2 Roll. Rep. 210. Hob. 130. It is alſo helped by 


5 Geo. 1. c. 13. Which extends to popular actions, 


theſe being not mentioned in the exception: And 


this act (it was ſaid) lord King uſed to call an omni- 


potent one. Beſides, as a di/tringas is only a meſne 
proceſs to compel the jury to come in, and in this caſe 
they did actually appear, though the di/tringas be 
album breve, this is not material. So in Widdrington 


and Charleton, (a) which was an appeal by a wife of (01 Mod. 
the death of her huſband, the omiſſion, in the exigent, = 3 
of the words © de morte viri ſui, &c. was held to dard. 39. 
_ | 3 Ark, 570, 
It was argued by ſolicitor general Strange and ſer- 2 Barnatd. 

jeant Parker, by way of reply, that improper returns 348: 

only are amendable by the ſtatute of H. 6. but inc. c.27: / 


this caſe there is nothing for that act to operate upon, 1225 poſt. 
there being no return: So that here a return mult be 5 


be cured by the appearance of the defendant. 


added, and not amended. 'Telv. 110. And as to the 
at of Geo. 1, this extends only to bills and writs, 
but not to returns. The other argument, that this 
defect is cured by the appearance of the jury, proves 
too much; for if ſo, it would be the ſame in the caſe 
of a venire facias ; And yet an act of parliament was 
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thought neceflary to cure defaults there. But the 
whole court, Lee C. J. abſente, were clearly of opi. 
nion, that none of the objections are material; for 
as to the firſt, there are proper continuances entered 
upon the plea roll; and the want of them on the n 
prius roll is not material. (2) The words objected to 
in the declaration are mere furpluſage : For if it had 
been ſaid only, per quod actio acerevit, it would 
have been ſufficient. And (by Page juſt.) if it had i 
been added [to John a Styles] this would not have 
vitiated the declaration, becauſe the laſt words would - A 
be intirely inſignificant. But gs to the laſt objection, arches 


P 69the court delivered no opinion, becauſe it appeared and th 
that the panel was annexed to the diſtringas; and The 


this, they ſaid, was a good return. But (by Page dinary 
„vide 12 juſt.) a bad return is none at all; and by the * ſtatute mory « 
Jac.z. c. 13. à bad one is amendable. And he cited a cafe of The ſtable c 


s biſhop of Worceſter and Sir John Barnard;(b) in the time the exe 


alk. 43. of lord Holt, where the venire was Tight, but the &/: 


zringas omitted the name of one of the defendants; 
and, upon his motion, it was held well enough. 


up a m. 
in the ſ 
ing the 


After the court had delivered their opinions, 1 the part 
ſupra, Mr. ſolicitor general ſtarted another objedi- other e: 
on, viz. that this venire facias is de corpore comitalus, licence 
and the ſtatute of 4, 5 A. c. 16. excepts actions on laid apf 
penal ſtatutes; and by the common law, the jury mull It wa 

Poſt, og, Come de vicineto. Whereupon the caſe was ordered Wl vocate g 
to ſtand over. | | and by 
thereof. 

other th 

is a matt 
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Prohibition was prayed laſt term by Mr. Denj- n fe- 
arches; and a rule to ſhew cauſe was then granted; "7 — 
and the caſe Was this: <1. | ew in a 

The executor of one Fane Cart petitioned the or- matter re- 
dinary for a licence to ere& a monument to the me- 8 
mory of the ſaid Cant, in a particular place in Dun- up of a 
fable church: And there was alſo another petition by in a church. 
the executrix of Barbara Marſb, for a licence to ſet _ 
up a monument to Mar/h's memory in the ſame place 
in the ſaid church. But the executrix of Marſh find- 
ing the ordinary inclinable, on being attended by 
the parties, to determine the matter in favour of the 
other executor, ſhe appealed to the arches before any 
licence was granted, and was now proceeding on the 
laid appeal. | -Þ 
vocate general, and by others, againſt the prohibiton; b 
and by “ ſerjeant Wrigbt and Mr. Deniſon in favours P 70 

thereof, And by theſe laſt it was urged, amongſt 

other things, that the granting of faculties in this caſe 
is a matter of a diſcretionary, and not of a contentious 
juriſdiction ; for a licence confers no intereſt, but 
the foundation of the power of granting it is only 
to prevent the erecting of any thing indecent or ſu- 
perſtitious: And therefore the ordinary has the ſole 

| No & power, 


— 


1 


e 8, Cann. 


/n, to an appeal depending in tlie court of the ordina- | 


It was now argued by Dr. Paul, his Majeſty's ad-. * 
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MICHAELM AS TERM, 11 GEO. II. 1737. 
power, all one as in the certifying of marriage ot 
baſtardy, and cannot be controuled by the archbiſhop 
in the exerciſe thereof. 4 Int. 337. Hob. 69. 
12 Co. 105. And though the preſent queſtion is a 
diſpute between two eccleſiaſtical judges, yet this 
court may interpoſe by way of prohibition. Hy, 
17. Cro. Fac. 366. 2 Roll. 313. And, on this 
ſide, many other caſes were cited. 
But (by the whole court) an appeal lies in this 
caſe from the ordinary to the arches. And therefore 
they refuſed a prohibition. Ex relatione alterius. 


1079. 


IN an action of debt for 200l. upon the game. ad 


pflaintiff 1 of 9 A. c. 14. the defendant was arreſted on an 
ſving on affidavit, that he was indebted to the plaintiff in 1510 
4s. for money won of him at play, without mention- 


Stat, of 


money won ing how much was won at each time. And in Tri 
3 nity term laſt it was moved by ſolicitor general 
intitled to Strange, that the bail-bond may be delivered up, and 
ſpecial ball. common bail accepted; And he faid, that in action: 


Supple- 


mental a- upon penal ſtatutes ſpecial bail is never required; and 


PORT this, he inſiſted, was the preſent caſe, the money for 
read, to which the action is brought not being due as on 1 
e. contract, but given by the ſtatute to the loſer; 
been lot at and if he doth not ſue, to any other perſon: And 
dachte therefore it is to be conſidered as a penalty. 

was loſt On the other ſide it was then argued by Mr. 
witun de. Marſh, that although it muſt be admitted, where 3 
fore the 5 . 5 | 

pringing of the action; as it was explanatory only, 
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penalty is *given to common informers, ſpecial bail is P 71 
not required, yet otherwiſe it is where it is given to 
the party aggrieved.” And in this caſe” the money 
ſued for 18 not e is to be conſi- 
dered as received by the defendant for the uſe of the 
plaintiff, as he came by it by unlawful means: And 
it is like the caſes; where money is paid by compul. 
fion, or without confideration. If the action had been 
brought by an informer, the money ſued for muſt 
indeed be regarded as a penalty, becauſe he never had 
a property in it; but it makes a great difference, 
that here the loſer is the plaintiff: And the ſame ſta- 
tute may in one part be remedial, and in another 
penal. ; Abs Lge we r IIHF i FE, Bea 
And on the ſame fide! an affidavit was produced, 
that 49/. were won at one time, and ſeveral other 
ſums at other times, amounting to more than xo/. at © 
each ſitting ; all which together make up the ſaid” 
1517. 45. and that the money was loſt within three 
months before the bringing of the action. And 
though Mr. ſolicitor objected to the reading of this 
afidavit, as being contrary to practice, yet the court 
permitted it to be read, as it was explanatory only. 
When this caſe was firſt argued, the court (Lee 
C. J. abſente) ſeemed divided in opinion. Page juſt. 
was of opinion, that the plaintiff was entitled to bail; 
for that the ack makes the money won a debt; and 
it has in effect enacted, that the winner owes ſo much 
to the loſer. But Probyn and Chapple juſt. ſeemed _ 
nclined to the contrary, becauſe -here the property 
of the money was abſolutely deveſted ; and therefore 
tits caſe materially differs For thoſe where money is 
paid without conſideration : And conſequently there 
5 no difference, as to the preſent point, between 
common informers and the perſons aggrieved. And 
Chapple juſt, ſaid, that it was determined in the Com- 
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ax08. Pleas, by the loxd: chief. juſtice Eyre, that i 


more than 10/.. is won, 


, ves : 
4 WT 4 by 
% N N 
+ * 


tion recover the money: And Chappie juſt, ſaid, he 
way of the ſame opinion; and that in-fuch. caſe the 
loſer cannot recover the money back again, the a& 
extending only to ſack caſes where the money is paid, 

However, the matter in queſtion being a new point, 
the caſe was then adjourned : And this term it was 


again ſtirred and argued, And (as it was reported to 
me) it was now determited by Les C. J. and the whole 


court, that as the loſer is entitled by the ſtatute to an 
action for the money loſt, as for money received to 


his uſe, and the money is therein conſidered as a debt, 


the act is not penal, but more properly remedial z and 
therefore the plaintiff is: intitled to bail. And the 
rule before granted to ſhew cauſe, for giving up the 
bail bond, was now diſcharged. © 


The King againſt the juſtices of Middleſex«. ' 
MENS by Sir Thomas Abney, to quaſh an 
IVI order of two juſtices appointing. ſcavengers 
for St. Giles's. pariſh: in London, becauſe the perſons 
elected are ſet out in the order to be tradeſmen, With. 
out ſhewing that they are able perſons; as is required 
by 2 W. & M. e. 2. e. 8. (ſe. 9.) And he fad, 
that many orders on 43 Eliz. c. 2. have been qualhed 
for not ſetting out the overſeers to be ſubſtantial 
houſholders, as that a& requires. And it being ad- 
mitted by ſerjeant Parker on the other fide, that the 
above exception was fatal, the order was. quaſhed- 

Ex relatione alterius. | by 1 
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r „ p es a ECL 
The inhabitants of Henningham and Finching feld. C. 172. 
FERN R | | | pPoſt. 208, 
AN order of removal was made by two, juſtices» n 
1 from which there was an appeal to the ſeſſions ; made by 
who *firſt made an order reſpiting the matter: And two jut. 


tices, after 


at the ſecond ſeſſions they made an order of reference an appeal 
to the opinion of the judge of aſſize, without any ad- from an or- 
journment. An opinion being given thereon by the b te 
judge of aſſize, the ſubſequent ſeſſions reſume the ties to re- 
matter, and ſet aſide: the order of two juſtices, a. fame per. 
greeable to the judge's: opinion. And after this, ſons, quaſh- 
an order is made by, two other juſtices for remo- 5% ***&- 
val of the paupers from the place to which they were certiorari, 
ſent by the original order. e 
And it was moved by Mr. Baldꝛoin laſt Eafter term, from thoſe 
that the firſt order of the two juſtices may be con- defcubea in 


the writ, is 


firmed, and all the others: quaſhed:; and he objected bad. 


to the orders of the ſeſſions, (1) That in the ſecond P 73 


there is no adjournment, but only a reference to the 4 ses poſt. 
judge of aſſize; ſo that liere is a diſcontinuance. (2) 208. The 
This order is made e parte, it not appearing that there 5 1 
vas any ſummons. to the other ſide to appear. (3) this objec= 
In the laſt order, there is no adjudication,, that the r,, a 
place to which the paupers are removed is the place ing. Cas. T. 
of their ſettlement. And it was objected to the laſt . 79: 
order of the two juſtices, that after the appeal they 
had no power in the caſe, their juriſdiction being 
thereby wholly determined. The only. way was to 
_ the churchwardens with a copy of the preceding 
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On the other fide it was this term argued by ſerjeant 


Price, (1) That the reference to the determination of 

the judge of aſſize amounts to an adjournment, (2) | 

It appears that before the reference the parties were 
heard on both ſides; and after the judge's deciſive 

opinion, nothing further could be ſaid on either fide, 

(3) The ſetting aſide or confirming orders of removal 

is an adjudication as to the place of wp rs A 

to the laſt order of the two juſtices, he admitted the | 
objection made to it to be fatal. But then he inſiſted, RR 
(and this he principally relied on) that the feturn to in 
the certiorari is inſufficient, for that the orders, zt Iss aſſigr 
leaſt four of them, are to remove A. B. and E. f inquir 
„ his wife and two daughters, and the children of e was th 

6 & A. B. and E. his ſaid wife;“ and the certiorari is, ler, ch 


P ya to remove all orders for the removal of * A. B. H pears b. 
* and E. his wife and the children of A. B.“ And Juſtice of 
he cited Hob. 327. Salk. 145, 452. Ile, the 


And it was held by the whole court, that for thi cd upor 
reaſon the orders are not removed; and therefore On the 
they delivered no opinion upon the objections to the ral Strang 


orders. cial notice 


When this caſe was firſt ſtirred, it was ſaid by Pro. of the Co! 
byn juſt. that he ſhould be willing to go as far as poſſi- {juſtice of 
ble in making a reference to a judge of aſſize amount and there 

to an adjournment. And that after ſuch judge has I clief juſt 
given his opinion, and this has been conformed to, it leaſt Jaſtn 
18 a great diſreſpeC to the judge to move to quaſh the e of irr 
orders made thereupon, becaule there is no formal ad- nen ad 


journment from ſeſſions to ſeſſions. Ex relatione al. WR "*) of m 
* es”? The King 


ſel) repor 
rity, 

And th 
opinion, 
Becauſe 1 
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8.C. 2 Stra. 


Hook againſt Shipp. 1680, 


RROR of a judgment in the Common Pleas, B. R. wit 
in an action upon a promiſſory note. And it »*t judici- 
ally take 


ff inquiry is teſted Philip lord Hardwicke, whereas are judges 
ge was then chief juſtice of this court, and Sir John a writ be 
illes, chief juſtice of the Common Pleas : And it eee 


appears by the record, that Sir John Willes was chief perſon, as 

fille, the ſheriff had no proper commiſſion to pro- I 

cd upon. „ VV 

On the other ſide it was argued by ſolicitor gene- 3 

ral Strange, that the court is not obliged to take judi - Error. 

aal notice, that lord Hardwicke was not chief juſtice 

of the Common Pleas : For though he was then chief 

juſtice of this court, he might be ſo of the other too; 

and there has been a time when the ſame perſon was 

chief juſtice of both courts at the ſame time, or at 

laſt juſticiary, which is higher. Beſides, this is mat- 

ter of irregularity only, and *therefore proper to be*P 75 

taken advantage of, not by writ of error, but by | 

way of motion. And Mr. ſolicitor cited the caſe of Mo Fate of 

The King and Mann (wherein he ſaid he was coun- in Fitz G. 

ſel) reported in Fitzgibbons ; a book of ſmall autho- 

nity, | | | 

And the whole court (Lee C. J. abſente) were of 

opinion, that this is not a good cauſe of error; (1) 

Becauſe this court is not obliged to take notice of 
85 any 


vas aſſigned for error by Mr. Taylor, that the writ notice who 


uſtice of this laſt court. As the teſte therefore is Ch. Juſtice, 
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any other of the judges of Weſtmin/ter-hall, befida 


thoſe of its own; and though it does appear by the 


proceedings, that Sir John Willes was chief juſtice of 


the Common Pleas at the commencement thereof, yet 


Another might be ſuch. afterwards : And as it does not | 


appear on record, that lord Hardwicke was not chief 

| Juſtice of that court at the time of ſuing out the writ 
of inquiry, it is not to be intended. (2) This is mat. 
ter purely of irregularity. And apple juſt. ſaid, 
that a wrong teſte will not make a writ void; but ir. 


| Ex ral. 


tione alterius. 


# 


regular only: And he cited 1. Roll. 757. f 29 7+ Telu. 
bs 


33. The judgment was therefore affirme 


Godfrey againſt Duberry. 


Demurter 


ee N action was brought by original; and the 
claration, defendant demurred to the declaration, and 
for that tne aſſigned for cauſe of demurrer, that he, the defen- 
is named in dant, is named in the writ Joſeph, and in the-decla- 
n FE ration Jaſaph, with an [9] inſtead of an Fe], And 
and in the It was now urged by Mr. Benny for the defendant, 
oa that this variance is fatal, eſpecially as it is aſſigned 
vver-rated; for cauſe of demurrer: Though perhaps it might be 
a verdict. And he cited 
1 Roll. Rep. 432. 1 Show. 193. 3. Mod: 


variance is 


not materi- 5 Co. 37. 


al; 2dly. 
The defen- 5 36. 


dant did not | © | = 
pray Oyer of the original: zcly. It is cured by defendant's faying, t 'Phe- aforeſaid Joch 


Athly. It is matter, not of demurrer, but of plea in abatement 


On 


writ. 

aid) is c 
hid Joſe 
name, th 
And per 
ment, an 
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on the other fide it; was ſaid), that this. is. only, a 


* 


e 
ye 


' the nd of the And it is a vari 0 only in i ma : 
pp of the pen: 5 «> 4. AACEC: | in magina- j 
. ton; and the defendant's: eounſel have not read i 
. t!) ; | f | 5 
rightly. R th... | | ; Ur on [4 

by Lo which it was replied, that the plaintiff's join- P 56 bt 
a ing in demurrer is a confeſſion that the defendant has ; 
ah read rightly. And here: the plaintiff ſhould, have: re- 5 


pled, that he is known: by beth names. | 

But the whole court (Lee C. J. abſente) were of opi- 

nion, that this is not a material variance. And Page 2 Salk 653. 
juſt. ſaid, that no variance between a writ and count 38 4 
can be taken advantage of, without praying oyer of the 

writ, Beſides, the preſent variance (as Probyn juſt. 

ſaid) is cured by the defendant's ſaying, © the atore- 

ſaid Joſeph D.“ For if there had been no chriſtian 

name, theſe words. would have made it ſufficient. 

And per Chapple juſt. this matter is pleadable in abate- 

ment, and not proper to be taken advantage of by 
demurrer. Judgment for the plaintiff, Ex relatione 


alterius, 
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| : „„ 8. C. 2 Stra. 
Hoppen againſt Leppeit. roba. by 
name of 
| Openbeimer 
v. Levy. 


'CTION on the caſe upon ſeveral promiſes.— pie that 
1 The defendant pleads in abatement, that the the plaintiff 


93 : : x 8 is an Alien, 
plaintiff is an alien born in Germany out of the King's muſt tate 
allegiance, c. and to this the plaintiff demurs. _ 2 


And it was argued by ſerjeant Draper for the Ern. 
plaintiff, that this plea is plainly ill; for an alien- 
friend may bring a perſonal action, though an alien- 
enemy cannot. And a plea in abatement muſt be 


good to every intent; and therefore the defendant 
ſhould 
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mould have ſhewn, that the plaintiff i is inimicut Curig, 
and that the defendant is not compellable to anſwer! 
And ſo are all the precedents. And he cited Dyer 2. 2. 
1 And. 25. Co. Lit. 129. b. 

On the other ſide it was ſaid, -that this plea i 70 
the very words of Lit. ſect. 198. 

But for the reaſons — at the bar; judgmen 
Was given for the plaintiff, Ex relatione alterius. 


C1 
A” 
tum mer 
ant plea 
as to pa 
entered. 
for the 
was aw 
* court 
% hath 
Oc.“ 


Hilary Term, 


"A 11 Geo. II. 1737. 


Sir William Lee, Chief Juſtice. 
Sir Francis Page, i 
Sir Edmund Probyn, 
Sir William Chapple, 


Juſtices. 


Hammond againſt Gatliffe. 


CTION for goods ſold and delivered ; and 
the plaintiff in his declaration laid a quan- 
tum meruit, and an indebitatus aſſumpſit. Defend- 
ant pleaded a tender; and the plaintiff demurred 


7 WY cntcred. Upon the demurrer, judgment was given 


was awarded in this manner, viz. © Becauſe our 


He. 
And 


927 


Writ of in- 


quiry 


amended. 


Poſt, 362, 


as to part, and as to other part, a noli proſequi was 
for the plaintiff; and thereupon a writ of inquiry 


court doth not know what damages” the plaintiff | 
bath ſuſtained by the occaſion aforeſaid, therefore, 
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And after the execution of the writ of inqui 


(in which leſs damages by a ſhilling were given 


than what defendant confeſſes by his plea) it v 
moved by ſerjeant Draper, that this writ of inquiry 
may be amended by the judgment roll, viz. by 
_ » ſtriking out the words by the occaſion aforeſaid,” 
and ſubſtituting inſtead of them, by reaſon of 
* not performing the undertakings above menti. 
de oned 5? Ty by EAT. es 5 

And it was now urged by Mr. Lacey againſt the 
motion, that the ſtatute of 8 H. 6. c. 12. upon 
which it is founded, extends only to ſmall amend. 
ments, as of a letter or word, and to the mere mil. 
takes of clerks ; whereas the amendment now pray- 
ed is, of an intire ſentence : And it is alſo of ſuch 
a nature, that the finding of the jury will be altered 
thereby ; for as the words now are, the damages 
are found upon the whole declaration, but the 
alteration prayed will make them relative to part 
of it only. And he cited 8 Co. 162. 5. Gould. 

151. 15 c 
To this it was replied by ſerjeant Draper, that this 
is plainly the miſtake of the clerk ; and the amend- 
ment will not in the leaſt affect the finding of the 
jury, they having found leſs damages than the de- 
fendant's confeſſion. And he cited and rehed up- 
on the caſe of Hughes and Alvarez; (a) which 
was an action on the caſe upon ſeyeral promiles; 
and it was awarded that the plaintiff -do recover his 
damages, and the jury were directed to enquire 
what damages he had ſuſtained “ by reaſon of the 
premiſſes. After execution of the writ of inquiry, 
it was moved to amend it, by inſerting the words, 
<< by reaſon of his not performing the promiſe fil 
herein before mentioned,” inſtead of the other 
words, © by reaſon of the premiſſes;“ and 1 855 
| por 


Alvarez, 
further 1 
being up 
tout coſt 
Hughes © 
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port of the amendment were cited Cra. Cur. 145. 
Fen Wl; Bull. 35. 1 Roll. 201. pl. 1. Cro. Tac. 372. and 
na; WY Baker and Cambell, Eaſt. Term 11 4. On the other 


iry WY fide it was argued, that the writ was right on the 


by WY face of it, and therefore not amendable ; and 
„e. 262, 310. S. C. 1 Salk. 52. and 1 Salk. 49. 


made by the record, upon the authority of the ſaid 
caſe of Baker and Cambell, and of Cro. Fac. 1372. 
and the court denied the laſt to be a ſtrained caſe, 
though it is termed ſo in Salt. 52. Serjeant Dra- 
jer alſo produced the rules made in Hughes and 
Alvarez, which verified his ſtate thereof. And he 
further urged, that the amendment now prayed 
being upon a ſtatute, it ought to be granted with- 
tout colts, as none are given by the act; and in 
Hughes and Alvarez no coſts were given : And he 
cited Butler and Redſtone to this point. 

which was Mich. 1 1. A. was an aſſumpſit, in which 
the plaintiff declared upon two promiſes. Defendant 


d. pleaded non aſſumpſit to one of the promiſes, and 
1c demurred to the other. A noli proſequi was entered 


upon the iſſue, and the plaintiff had judgment upon 


p- the demurrer, and a writ of inquiry was awarded, 
n Wl commanding the ſheriff to inquire of the damages, 
be. occaſione premifſ,” Afterwards there was a 
's WY final judgment, and a writ of error brought in the 
© Wl exchequer. And it was thereupon moved by Mr. 
e £2ymond, to amend the writ and the judgment there. 


upon, by inſerting the words * occaſrone prime 
* promſſion.”” inſtead: of occafione premifſ.”” and grant- 
on payment of coſts. And Powell juſt. faid, 
that a writ of inquiry is a judicial writ; and the 
matter prayed to be amended was a miſtake i _ 

| | clerk. 


were cited. And after conſideration to the ſub- 
ſequent term, the amendment was ordered to be 


Lee C. J. The caſe cited of Baker and Cambell, 


*P 79 
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clerk. This caſe and that of Hughes and Alvarez, au  .. 
both in point. The alteration moved for in the prese Ml ing him 
caſe is conformable to the confeſſion of the party tality fc 
againſt which the jury cannot find. As to col, be was 
this is certainly an amendment by ſtatute, but! hackne) 

do not know whether it be a rule ſtrictly adhere f action 
to, that the court will not give coſts, becauſe theſe under t 
are not given by the act. In Hughes and Are, The 

coſts might not be inſiſted upon; and in Baker ad coach g 
Cambell, the amendment was granted on payment falls wi 
of coſts. | | And 

The court deſired time to conſider this point; tiff, anc 
whereupon ſerjeant Draper gave it up: And the Curt“ 


r ** 


— — ci. 


o 
g P ˙ V 


— 
— — — 


rule for the amendment per tolam curiam) was made falls wi 
abſolute, on payment of coſts. £ 


act, w! 
pears b. 
thereof 
one let 
here the 
ticular 
| 6 EE: tute of 
* P. go *Tedloe againſt Dickenſon and ethers. attendir 
) | a % ; was det 
13 Geo. 
preſent 
*The 
court re 
warmly 
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What are | EN | | TY 
hackney \ASE for money had and received to the} 


_ plaintiff's uſe: And upon the trial (which 
9 Ann, ch, Was before lord Hardwicke then C. J. of this court) 
23. the plaintiff obtained a verdict, ſubject to the opini- 
on of the court; and a caſe was directed to be made 
by conſent, which was thus: 1s 8 "I 
I be plaintiff being licenſed to keep an hackne I = i 
coach, and having and ufing an hackney coach l. * K. 
cenſed for ſtanding and plying in the ſtreets, and | 
having other coaches and horſes not uſed for ſtand- 
Ing and plying in the ſtreets, but for accommodating 
perſons on particular contracts, he let to hire one 


of the laſt mentioned coaches to 4, B. for car) 
. „ 


| VO , — . . e —————————ĩi ” * — 
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ing him from place to place within the bills of mor- 
tality for one day without a figure: And for this 
he was convicted by the commiſſioners for licenſin 
hackney coaches, and the money, for which this 
action is brought, was levied by the defendants 
under the conviction 
The ſingle queſtion hereupon was, whether the 
coach let to A. B. as aforeſaid, be ſuch an one as 
falls within the ſtatute of 9 YT 3 N 
And after argument by Mr. Bootle for the plain- | 


= 
* 


„ 


— 


2 . — — 2 4 — —ͤ—e —— * 1 
h c NINA 
7 ˙—qdAAA „ß Sv 33 
n Jay I y Y 85 8 <>" 1 * 8 1 r 5 8 8 * = F 
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c 
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tif, and Sir Thomas Abney for the defendants, the FE 
court were clearly of opinion, (1), That this cafe : 
falls within the general view and aim of the ſaid 1 
act, which is principally to be regarded, (as ap- 1 
pears by Salk. 612.) and it is alſo within the words 1 
thereof; for an hackney coach within this ſtatute is "28 
one let for hire within the bills of mortality; and - 
here the coach was let for a time, for which a par- 1 
ticular rate is fixed by the act. (2) That the ſta- 2 
tute of 1 Geo. 1. c. 57. extends only to coaches = 
attending upon funerals : And ſo Lee, C. J. faid it () 2 Lord, 5 
was determined in The King and Betts, (a) Trin. Ram. UE 
13 Geo. 1. and therefore this act does not affect the Es 1 
preſent caſe. 1 
The verdict was HE now ſet aſide ; and the * P 81 1 
court refuſed to hear the caſe further argued, 5 1 
varmly prefled by the 9 s counſel. | 01 
Furs: Whether this was a proper fora of action to try this . 3 5 120 
and fee Lindon v. Hooper, Cowp, 414. Feltham v. Terry, cited Cowp. 419, „ 
Tern. " B. R. 387, Buller's N. P. 131. 1 
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The King againſt Bryan... 


ee 3. ONVICTION for keeping an RE Eo 
_ licence: And the conviction ſet out, that 
rp be 2 e LAI at Taunton, Oc. one V. S. inform. 
Otherwife Ed, Oc. two of the juſtices within the. ſaid borough, 
of orders. that defendant did keep an alehouſe within the faid 


eng borough without being thereunto licenſed ; . where- 


. a juriſdic- upon the defendant being ſummoned, Sc. he, was 


3 che aſked if he could ſay any thing why he ſhould not 


making it, be convicted, and he confefled that he kept an ale- 
houſe, and had no other licence than the following, 
We two of his 


nouſe, need ee Majeſty's juſtices of the peace for the county of 


but a li- 
cence to 


keep an ale- Piz. The hundred of. Taunton. 


not ſer out 
that the 
Juſtices 
granting it | 
live within “ licenſing, &c.? 


ce — 79 c. do licence Thomas Bryan to keep an 
<« alehouſe for one year and until the next general 


circum- 


dance granted at a general quarter-ſeflions,, nor according 
quired by to any method in this borough at any time hereto- 
V. Celde. fore, uſed it is adjudged that T. B. be convicted, Nc. 
i It was firſt moved by Mr. Sanſom in Hilary term 
laſt to quaſh this conviction :' And the caſe was 
ſtirred again by ſerjeant Huſſey laſt Michaelmas term, 
but adjourned tor further argument. 
And it was now objected by ſerjeant Burnet to 
the conviction, (1) That it appears the juſtices have 


_ proceeded upon other evidence than what is ſet out 
in 


— 


5 And the conviction further ſet 
\thedivifon, out, that the ſaid licence having been read, t there. 


nor any 
other of the upon the ſame, licence appearing not to have been 


in the C. 
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n the conviction; for it is ſaid in the conviction, 
that the licence was not granted at a general quarter- 
ions, nor according to any method in the ſaid 
borough at any time before uſed; whereas nothin 

of this kind appears in or can be collected “from 
the licence, which is the only evidence ſet out. And 
in convictions, which are in the nature of judg- 
ments, the whole evidence muſt be ſhewn, that this 
court may judge of the ſufficiency thereof; but 
atherwiſe it is in orders, which are authoritative: 
And ſo it was laid down in the caſe of The King and 
Flyd, Mich. 8 Geo. 2. (2) Suppoſing that the 
juſtices have gone only on the licence, this does 
not warrant what 1s ſet out in the conviction, as 1s 
before mentioned. 

a good one, or at leaſt ſufficient to exempt the de- 
fndant from the penalty of the act: For ( 


i a general licenſing; as required by the 2 Geo. 2. 
« 28. ſect. 11. (2) In this licence it is not neceſſary 
to ſhew that it was granted at a general meeting, 
for the act of Geo. 2. gives no new juriſdiction, but 
z merely directory: And the granting of theſe li- 
cences is purely diſcretionary, and a mandamus to 
compel juſtices to licence hath been, for this reaſon, 
refuſed. In the precedents of licences, none of the 
:quiſites neceſſary to give a juriſdiction are ſet out; 
and ſo in licences granted to recuſants upon the 


The King and Floyd, Mich, 8 Geo, 2. Motion to quaſh an order of ſeſſions 
(made under the ſtatute of 1 V. & M. c. 21. ſect. 6.) whereby the defend - 
nt is adjudged guilty «© upon full proof” of the charge againſt him, and 
dat he be diſcharged from his office of clerk of the peace, upon the ob- 
ſection that the evidence is not ſet out: But adjudged after conſideration, 
lat this was an order, and therefore the evidence need not be ſhewn ; but 
lit it wonld be otherwiſe if it was a conviction. (A.) Rex. v. Lloyd. 2 Stra, 
95. 8. C. — See Rex, v. Biſex. Say. 304. S. P. 


H 2 ſtatutes 


*P 32 


(3) The licence ſet out is 


| "KIDS, 
being mentioned to extend © until the next general 
licenſing,” theſe words ſhew, that this was granted 
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: Ratntes of 35 liz. c. 2. ſee. 12. and 3 Fac. 1, 


c. 5. ſect. 7. it is ſufficient to ſay, © with the afſen | 


« of the biſhop,” or © lieutenant,” without adding 
«in writing and under hand and ſeal,” though this 


be required by theſe acts; but it ſhall be intended. 


Dalton's Fuſtice, ch. 177. (3) Suppoſing this licence 
not granted according to the act, yet it is not void a 
to the defendant, ſo as to ſubject him to the penalty 
for acting under it. The word [void] in ſtatutes, i 


often conſtrued to mean *© voidable“ only, eſpecially 


when relating to judicial acts. 2 Salk. 674. pl. i, 
2. And ſo in an action upon an uſurious bond, 
the defendant cannot plead non e/# factum, tho? the 
ſtatute faith, that ſuch bonds, c. ſhall be void, 
* And, which ſeems ſimilar to this caſe, where an in- 
ferior court hath cognizance of the cauſe and of the 
. proceſs, and it iſſues an erroneous proceſs, yet the 
proper officer acting under it is juſtifiable. 

It was anſwered by ſerjeant Eyre to the firſt and 
ſecond objections, that it is not neceſſary in convic- 
tions to ſet out the whole evidence; but if there be 
enough ſhewn to let this court ſee that it is ſuffict 
ent to warrant the charge, it is ſufficient. This i 
the preſent caſe; for the fact which the defendant 
was charged with is, his keeping an alehouſe with. 
out licence: He confeſſes the keeping an alehouſe, 
and produces a licence, which himſelf ought to 
have ſhewn to be a regular one. This was his own 
defect; and it was not neceflary to ſay in the con. 
viction negatively, neither is it ſo expreſſed, that 
it appeared the licence * was not granted” at a 
general meeting; and therefore the words of the 


conviction are very proper, that © it appearing not 


to have been granted,” &c. which convey a mean. 
ing very different from the other expreſſion. 45 


to what is added in the conviction, viz. © That it 
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« was not granted according to the uſage,” Mc. 
this is quite immaterial, becauſe there is no other 
method of granting licences than that preſcribed by 


the ſtatute. Thirdly, It was anſwered, that by the 
expreſs words of the ſtatute, the licence is abſolute- 


ly * null and void.” There is no appeal, nor any 
other way of vacating this licence than by declaring 
it to be void; and therefore the word cannot be 
conſtrued as © voidable”” only; as in the caſes men- 
tioned, where the act might be avoided by another 
method. _ | | | 
To this laſt point it was replied, that the juſtices 
might have ſuperſeded the licence if it be not a good 


one; but they ought not to puniſh the defendant by 


way of penalty, as he was no judge of its validity. 
Lee C. J. In convictions the evidence ought al- 
ways to be ſet out'; and ſo it has been determined 
in many caſes, *even where the words were © fully 
and duly appeared ;?* as in the caſe of The King and 


it would not have been ſufficient. In this caſe it 
muſt be taken that the licence was the only evidence 
which the juſtices went upon, for to this the word 
* appearing*” is referred, as is plain by the word 
* thereupon”” in the beginning of the ſentence. 
Now I am of opinion, that this alone is not ſuffici- 


ent to ſhew that the defendant acted without a li- 


cence granted at a general meeting: For in licences 
it is not neceſſary to ſet out, that the juſtices live 
vithin the diviſion, or any other of the circumſtan- 
ces required by the act; and fo are the precedents 
of theſe. licences in the books, and the caſe menti- 


s King and Theed, Mich," 4 Geo. 2. Conviction by two juſtices upon the 
exciſe act of 11 Geo. 1. c. 39. quaſhed, becauſe the evidence was not ſet 
out. and the court held, that if it was to be conſidered as an order cnly, 


this would be no good objection. (4) | 
oned 


P 


Teed. Ca) * If therefore here it had been ſaid, —_ 


«that it appeared, or * that it duly appeared,” nard. B. K. 
8 73. 
infra. 
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oned of recuſancy in Dalton's Fuftice, is fimilar tu 


the preſent. In orders it is indeed neceſſary t 
a juriſdiction, becauſe theſe are judicial acts; but; 
licence for keeping an alehouſe is purely diſcretion. 
ry, and no appeal is given in this caſe; but if the 
licence be granted by juſtices out of the diviſion, 
or otherwiſe in an improper manner, the alehouſe 
may be ſuppreſſed. I do not ſay, that all the 
evidence ought to be ſhewn, but certainly fo muck 
ought to be ſet out as is ſufficient to warrant thi 
. conviction. 
this is a fatal objection, and upon confideration, an 

confirmed in it. As to the point, whether a perſo 
acting under a bad licence 1ncurs the penalty, where 
the licence plainly appears to have been grante 
contrary to the act, it may perhaps be to 


much to ſay, that it ought nôt to be conſidered a 
abſolutely void as to the party, as this is a particu 
lar kind of juriſdiction, and the words of the act are 
But this is not the preſent quel 


null and void”: 
tion. | | | 

By Page juſt. If a licence is granted improperly 
as by juſtices living out of the diviſion, it is not vol 


as to the perſon acting under it, who probably doci | 
* P 85 not know the *exatt bouuds of the diviſion. Ant 


Probyn juſt. ſaid, that if this point was now in quel 
tion, it would deſerve confideration, whether the jul 
tices can puniſh a man by this ſtatute, who acts un 


der a viſible authority. He alſo objected, that it if 


mentioned in this conviction that the licence vd 
not granted according to the uſage of the borough 
and if ſome of the reaſons ſet out are good, anc 
others not, the conviction is ill, becauſe we ” nol 

| e kno 


to ſhev 
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know upon which the juſtices proceeded: And here 
it is plain they went upon bo ft. 

By the whole court, the conviction was quaſhed 
upon the firſt objection. | rg £ HOT 


See Rex v. Vipont. 2 Bur, 1163.— Rex v. Thompſon 2 Term. Rey) 8. N 
Rex. v. Read. Doug. 469. Rex. v. Killer 4 Bur. 2063, ow 2 


f 


8. C. not 8. 
. : P. 2 Stra. 
wy | 5 | 1051.—4 
Kynaſton againſt the mayor, aldermen and aſſiſtan ta 8278 C. 
: of Shrewsbury. | | | T. Hardwe 
5 . 147. 295. 
377. poſt. 
104. 171. 
N 320. 


Mandamus was granted in Eaſter term, 6 Geb. Wien 
2. to reſtore the plaintiff Nynaſton to the of- iſſues toten 


on the re- 


fice of one of the aldermen of the town of Shrews- turn of a 
bury, from which he had been amoved : And a ſpe- n-rdomus to 


. * 6 , 3 # ſt th 
cial return having been made to the writ, and ſeve- laintiff to 


ral iſſues taken to the return, the cauſe was tried at the office of 
the Lent aſſizes, 7 Geo. 2. by a ſpecial jury, who N ba 
tound a ſpecial verdict ; and upon this verdict the good cauſe 
court were of opinion, that the plaintiff was unduly - 2 
amoved: But no damages having been given by the ray, on the 
jury, and the court holding, that this omiſſion could $97.0 © 
not be ſupplied by a writ of inquiry, a, writ of error that theShe- 
was brought in the houſe of lords; and they reverſ- Ane 
ed the judgment for this cauſe, and remitted the re- Jory 7 


cord, and directed this court to award a venire facias ano the. 
ö 5 Aldermen 


de novo; which was accordingly done. But when ofs. 

the cauſe was brought on for trial, for which a ſpe- 

cial jury was returned, the defendant took a chal- 

lenge to the array of the panel, viz. That John 

P:xell, the ſheriff of the county of Salop, by whom 
N | | the 
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the return was mage, © was one of the aldermenef | 
% Shrewsbury, and concerned in intereſt in the event 
<* of the cauſe.” To *this the plaintiff inſtanter de. 
P 86 murred : and the defendants joined in demurrer: 
And the judge of aflize adjourned the matter propter 
diffcultatem. | * © 


This caſe was argued Jaſt term by ſolicitor general 

Strange for the plaintiff, and Mr. Hollings for the de. 
fendants; and this term by Mr. Willbraham for the 

plaintiff, and ſerjeant Parker for the defendants, 

It was admitted by the plaintiff*s counſel, that ſome 
challenges may be. taken both by the plaintiff and 
the defendant; as a challenge propter defectum, or 
delictum, for want of hundredors, where the jury is 

returned by a wrong perſon ; and in the caſe of a 
peer, where no knight is returned: For in theſe caſes 
the objection is as reaſonable in the mouth of the one 
party as of the other; and particularly in the laſt, 
the objection is ſtronger on the fide of the commo- 
ner than of the peer, as ordinary people are apt to be 
overawed and influenced where a peer is party; 
whereas the challenge is given to the peer propter dig- 
nitatem only. But it was urged for the plaintiff, that 
a challenge propter afectum can only be made by the 
party to whom the ſheriff or juror is not related, it 
being quite irrational that a perſon ſhould challenge 
either of them, becauſe he is biaſſed in favour of him- 
ſelf: And this is the firſt inſtance of ſuch a challenge. 
In the caſe of aſſigning errors, which ſeems ſimilar to 


the preſent, the rule is, that a party cannot aſſign 


any thing for error which is for his own advantage. 
F. V B. 21. F. 1.:Roll. tit. Err, t Vent. 460- 


1 Roll. 760. S. C. 2 Saund. 45. And ſo in the 
caſe of evidence, where a witneſs is produced who is 
related to one of the parties, or intereſted in the 
cauſe, he may be admitted to give his Enidencs, B 
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may renounce his right, or any law . pro ſe introducto. 


t is alſo material that the ſheriff bath very little to do 


in the caſe of ſpecial juries, though it muſt be ad- 
mitted that the late act makes no difference in chal- 
lenges. And beſides, if theſe challenges are allow- 


ed, it will tend greatly to the delay of *juſtice; el- , 


pecially in the caſe of corporations, where perſons 
may privately be made ſheriffs for the purpoſe made 
uſe of here: And it is to guard againſt this inconve- 


| nience that the plaintiff may in ſome caſes pray pro- 


Co. Lit. 157. b. On this fide 
[In which 
laſt caſe it was doubted, 1f the plaintiff could chal- 
lenge the array for affinity between the ſheriff and 
defendant, when the cauſe is carried down by pro- 
viſo ; which, it was ſaid, would never have been 
made a queſtion if the challenge were good on the 


ceſs to the coroners. 


1364. | - . 

"On the other ſide it was argued, that the end of 
every trial is, that the truth of the fact which is put 
in iſſue may appear, that ſo juſtice may be done to 
beth parties; and therefore it is unreaſonable that 
any perſon related to either of them, or concerned 


other ſide.] The King and Burridge, 2 1.d. Raym. $a. 593. 
| "Mos 


in intereſt ſhould be upon the jury, and ſo the venire v. ne: 
exprefly directs; much more that he ſhould return 1. Se 
it, whether this be diſcloſed by the plaintiff or the 784 


defendant. The oath of a tryer accordingly is in 
general terms, viz. ** That he ſhall. well and truly 
* try whether A. B. the juror challenged] ſtands 
indifferent between the parties to this iſſue. Salk. 
152, Now in this caſe the tryers muſt have found, 
il the matter had been diſputed, that the ſheriff is in- 
tereſted in the event of the cauſe ; and this is now 


confefſed by the demurrer. Challenges being for the 
fake 


the other party will conſent to it; for every perſon 
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HLARY TERM, 11 GEO. n. 73). 
ſake of juſtice, they are greatly favoured in che law. 
Co. Lit. 158. a. 3 Keb. 740. Therefore in chal. 
lenges it is not neceſſary to ſet out how near the 
ſheriff or juror is related; but if it be ſhewn in gene. 
ral that he is related, it is ſufficient. 19 H. 8. pl. 6. 
So if a challenge is once made, the court will not 

ſuffer the party to withdraw it. If there be two de. 
fendants, and one of them challenges, and the other 
will not, the juror ſhall not be ſworn for either of 
them. Jen. 114. Moor 13. And for the ſame 
reaſon they are mutual, as in the caſes admitted, for 
want of hundredors, and for want of a knight, in the 
caſe of a peer. 1 And. 272. 2 Show. 423. 80 

P 88 where a ſpecial jury is returned * by a wrong perſon, 

though it is ſtruck by both parties, yet either'may 
challenge the whole. So if the ſheriff be related to 
both parties alike, either of them may challenge him; 
and yet in ſuch caſe it cannot reaſonably be ſuppoſed |} 
that he is more biaſſed in favour of one than of the 
other. Cro. El. 23. And, which comes up to the 
preſent caſe, if the ſheriff be nearer related to one 
than to the other, the party to whom he is neareſt 
of kin may challenge him. Co. Lit. 157. a. And 
if a juror has declared his opinion in favour of one 
of the parties, the ſame party may challenge him. 
It is alſo material, that on the plaintiff's fide he may 
ſuggeſt affinity between himſelf and the ſheriff, and 
pray a writ to the coroners, and may alſo object to 
a venire facias directed to the ſheriff, though of his 
own ſuing, where it ſhould have been to the coro- 
ners; and yet the defendant perhaps would not have 
objected to the ſheriff: And by parity of reaſon, the 
defendant ought to have the liberty of challenging 
In the like caſe. It makes no difference that this 1s 
the caſe of a ſpecial jury, it having been determined 
| in 
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in The King againg George and Johnſonj, that the 
late act does not affect challenges. It was alſo ob- 
jected by the defendant's counſel, that upon this 
challenge the ſheriit may be conſidered as intereſted 


on the fide of the plaintiff; for it is in general terms, challenges, 


that © the ſheriff is concerned in intereſt in the event 
« of this cauſe.” But the argument ſingly relied on 
by ſerjeant. Parker was, that this matter is aſſignable 
for error by the plaintiff; and therefore as the finding 
of the jury may be rendered ineffectual by him, the 
defendant ought to be allowed his challenge, in or- 


der to prevent a vain and fruitleſs inquiry. Now that 


an act of the court in miſawarding proceſs may be 


aſſigned for error, is plain by Moor 356. Cro. Jace 


551, 547. 1 Koll. 799, 800, 801. 2 Saund. 257. 
258. So where one of the parties is judge. Co. Lit. 


141. a And a matter of challenge may alſo be 


aſſigned for error ; as appears by 12 H. 4. 24. 1 Roll. 
783. pl. 14, 760. pl. 8. Cro. El. 188. 850. And 
to this point he alſo cited the two following caſes : 
Acres and Lord Peterborough, Trin. in the 


Exchequer. Error of a Judgment in the Exchequer of 
pleas: And the error aſſigned was, that there was P 89 


Lot a knight returned on the panel; and diſallowed 
tor this reaſon only, becauſe it was not matter of 


challenge. Holbournèe and Babington, (a) in the (2) 2 Bro. 
houſe of lords, January 25, 1719. upon an appeal “. ©. 114. 


from Ireland. Ejectment on the demiſe of a peer; 
and the queſtion was, whether the defendant, who 
was a commoner, might challenge the jury at the 
aſhzes, becauſe there was no knight returned. The 
judges were ordered to attend: And lord King cited 
a caſe in lord Holt's time, in which lord Holt was of 
opinion, that where no knight is returned in the caſe 
of a peer, either the peer or the commoner may chal- 
lenge; (1) Becauſe the having a knight is for the 
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ſecurity of the commoner as well as for the ſake of the 
peer. (2) Becauſe if there ſhould be a verdict for the 


commoner, who was the defendant, the peer might 
aſſign this for error; and it is reaſonable to prevent 
the defendant from being turned round. But in the 
principal caſe it was held, that the commoner could 
not make the challenge, becauſe the peer was nei- 


ther plaintiff nor defendant. It therefore inſiſted in 


the preſent caſe, that the inconvenience of diſallow- 


ing this challenge will be much greater than what 


will follow from the allowing it; for if it be allow. 


ed, the plaintiff may pray a writ to the coroners: 


And if there has been any delay, it is his own fault in 


not praying it ſooner. And as to the caſe of error, 


to which this caſe has been likened on the other ſide, 


it was anſwered, that the ſuing of the venire to the 


ſheriff is the act of the court, and therefore it may be 
aſſigned for error by the defendant though it be for 
his own advantage. - / 

It was replied, amongſt other things, that the 


matter, which is the ground of the challenge, can- 


not be aſſigned for error, either by the plaintiff or 
defendant, becauſe it doth not appear on the face of 


the record : Neither if the record be affirmed, will 


this appear on record. 1 Brown. 196. But ſuppol- 


ing that the plaintiff may aſſign it for error, the de- 


fendant cannot do it, becauſe he muſt take * advan- 


9 tage hereof below, if he can do it at all, So former- 
ly, in the caſe of a peer, where no knight is returned, 


the commoner could not aflign it for error. 1 Rall. 
760. pl. 8. And though perhaps this may now be 
aſſigned for error by both the parties, yet it is not 
like the preſent caſe, becauſe there it appears upon 
the record, by the title and ſtyle, that one of the 
parties is a peer; but here it is otherwiſe. Beſides, 
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errors cannot be aſſigned in proceſs or delay where it 
zs for the party's advantage. Beecher's caſe, 8 Co. 


59. 4. The Tear book, 12 H. 4. 24. cited on the 


other ſide, is contrary to Cro. Fac. 29. And there 


zs no caſe to be found in any of the books, where 


ſuch matters were aſſigned for error; which certain- 
ly there would be, if they could be taken advantage 
of in that way. It is ſaid, that the plaintiff, on ſug- 
geſtion of affinity between him and the ſheriff, may 
pray proceſs to the coroners. Anſw. This is only 
to prevent delay on the trial; and fo it appears by the 
books cited contra. Objected further, that upon the 


preſent challenge the ſheriff may be taken to be in 


the intereſt of the plaintiff. An/w. It is ſaid in the 
challenge, that he is an alderman,” which the de- 
fendants alſo are; and this muſt be conſidered as the 
ſole reaſon of his being intereſted. ¶ Which the court 
granted: And by Page and Chapple juſt. the latter 
words in the challenge are not material, and if they 
had been alone, the challenge, for want of a cauſe 
ſhewn, muſt have been over-ruled upon demurrer ; 
which is a confeſſion only of things well pleaded. ] 
The whole court ſeemed to be of opinion, thar if 
the matter, which is the ground of this challenge, 
can be aſſigned for error by the plaintiff, the chal- 
lenge is good, in order to prevent circuity ; but as 
to this point they differed. Lee C. J. inclined to 
think, that it cannot be aſſigned for error by the 
plaintiff; though he admitted, that where one of the 
parties is judge, this may be aſſigned for error, and 


lo it was held in The city of London and Wood. (b) v. Stra. 


But he ſeemed more clear in thinking, (in which 


(5) 12Mod, 


Page juſt. concurred) that the defendant cannot 669 1 Salk. 


align this matter *for error, becauſe it is for his own 
benefit; and alſo becauſe he may take advantage 
| thereof, 


397. 1 Bro, 
P. C. 217. 
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thereof, if by law he is intitled to it, on the trial by 
challenge; Ahich C. J. ſaid, is his only method. 
And both he and Page juſt, inclined in favour of the 
plaintiff, ap account of the great delays which would 
attend the allowing of theſe challenges: And the C. 
J. cited 3 H. 7. 5: Fenk. 115. But he faid, this 


was a new and difficult point, and deſerved great con. 
ſideration. On the other ſide Probyn and Chapple 
juſt. ſeemed to think, that the plaintiff may aflign 
this matter for error, becauſe if it be a good objedii- 
on, the trial will be an undue one. i 
But the court delivered no opinion, and took time 


(Poe. 104.) 
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it was ordained thereby, that no brewer, dray man 
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8. C. 2 Stra, x 


Bifworth ( chamberlain of London) againſt Hearne. 2085, Cas, 


Hardw. 
405. 


N habeas corpus was brought, directed to the A By-law | 
mayor, aldermen and ſheriffs of London, for (Srounded 


on a cuſ- 


removing the body of one Hearne: To which they tom) that 


returned, that London is an antient city, and that by ode 
3 


cuſtom immemorial the mayor and aldermen thereof brewer's 


have a right of having the overſight of all brewers ſervant ſhall 


rk or b 
arts and drays uſed in the city for preventing all an- abroad in 


noyances and nuiſances in the ſtreets of the ſaid city; the firects 
and that here is another immemorial cuſtom in the ſaid = or a 
city, that if any of the cuſtoms thereof be in any part from Mich- 
lificult or defective, or any thing ſhall ariſe therein e 
before unprovided for which ſhall require any reme after one 
dy, the mayor, aldermen and commonalty, may at ag 
ay time or times make ſuch orders as they ſhall noon; or, 
think proper, ſo that the ſame be not prejudicial to roger os, 
tie King or his people, or repugnant to the laws of e af 
the realm : That all the cuſtoms of the ſaid city are © > 
confirmed by parliament; and that anno 166g. an order morning, 
vas made by the mayor, aldermen and commonalty NN is 
reciting, that the“ ſtreets of the ſaid city were much feiting 208, 
anoyed by brewers carts and drays, and therefore oor ny: 
o.brewers ſervants, ſhall work or be abroad in the 

irects with any cart or dray from Michaelmas to 

lach. day after one of the clock in the afternoon, or 

from Lady-day to Michaelmas after eleven in the 

norning, upon the pain of forfeiting 205. for every 

* Sc. to be recovered by action of debt, bill or 


plaint, 


n 
„ 8 ere 
. EF EDI <4. - $8 ty - 
"<4 x — e 
ETD 8 nn 


. oy ot 
on 2 * * * by 
9 * 2 * * — 


; 0 * 1 *. 
8 eee xt 
8 n 9 Az ger 
1 eee 
r S nt) oa hen "I 
5 3 * n wars 


Co od 8 - 7 by 4 1 ens ann 2 
JJ ² h SEE 
F c . 

1 — oe * T 2 CL os 1 
Air IN bers »* * 


* n —. 
. 
ren 


HILARY TERM, 11 GEO. II. 2737. 
plaint, to be brought and proſecuted in the name of the 


the Guildhall there, wherein no eſſoin or wager of 
law ſhall be allowed; and then the return ſets out, 
that before. the ſaid writ Hearne was taken and de: 
_ tained by virtue of an original bill in a plea of debt 
on the demand of 20os.- in the mayor's court at the 
ſuit of the chamberlain, for that he the ſaid Hearne 
was abroad with his dray, viz. in Thames:/treet, be. 

_ afternoon, Oc. 6 n 
The queſtions in this caſe were, (1) Whether 
this be in itſelf a good by-law. (2) Whether it be 
void, as being contrary to the ſtatute of 15 Car. 2. 
cap. 11. which enacts, (ect. 11.) that *.no brewer 


« fore notice given to an officer of exciſe, but be. 
„ tween the hours of the day hereafter mentioned, 
ce viz. from Lady-day to Michaelmas between three 
<« in the morning and nine in the evening, and from 
% Michaelmas to Lady-day between five in the mot. 
„ing and ſeven in the evening?“ 


And the caſe was argued laſt Hilary term by {er 
jeant Bootle for the defendant, and Mr. Garrard (the 
common ſerjeant of London) for the city ; and lil 
Eaſter term by ſerjeant Eyre for the defendant, and 

ſerjeant Chapple (ſince made one of the juſtices o 
this court) for the city: And it was this term arguel 
by Mr. Strange (ſolicitor general) for the defendant, 
and by Mr. Noel for the Sit7 . 5 

It was urged for the defendant, that this by-law i 
in itſelf unreaſonable, and therefore void thougb 

*Pg2 grounded *on a cuſtom; (1) Becauſe it introduces 
too great a reſtraint upon trade. For by the com. 


mon law, all perſons had the whole day 10 2 * 


chamberlain of the ſaid city in his Majeſty's court of 


tween Mic haelmas and Lady. day, after one in the. 


« ſhall deliver any beer, &c. in any city, c. be. 
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but by this by-law, the brewers and draymen are de- 


priyed of two parts of the proper time for buſineſs: 
And they are alſo hereby neceſſitated to keep a great- 
er number of ſervants and horſes and carts, which 


very much heightens their expence. It is obſervable 


too, that beer is ſuch a commodity as cannot be car- 
ried out in all kinds of weather; and alſo that the 
trade of a brewer cannot be ſet up in the heart of the 
city, according to March 15. So that if a perſon 
living at one end of the town ſells his beer at the 


other, he muſt leave off his buſineſs two or three 


hours before the end of the limited time, in order 
to avoid the penalty of the by-law, which extends to 
perſons returning home with an empty dray ; the 
words being, that none ſhall work or be abroad” 
with any cart, c. If this be a good law, another 
may be made, by parity of reaſon, for reſtrainin 

all other tradeſmen from carrying out their bulky 
goods in the middle of the day, for the ſake of paſ- 
ſengers. And it was ſaid, that this is the firſt inſtance 
of carrying the preſent by-law into execution, though 
the ſtreets are now much wider than they were when 
it was originally made, which was before the great 
fre. In ſupport of this objection were cited Cart. 
115. 1 Roll. 316. (2) It was objected, that this 
by-law is in many caſes impracticable; for a driver 
may be retarded by ſtoppages in the ſtreets from get- 
ting home in time: And ſo in the caſe of fire, a 
brewer muſt ſtay till the time allowed, in order to 


* 


remove his drink. And therefore there ought to 


have been an exception of caſes of neceſſity; as 
there was in the caſe of Fazakerly and Wiltſhire, (a) 
upon which the determination of the court was part- 
ly founded. (3) This by-law will be very prejudi- 
clal to the crown, as it will greatly diminiſh the duty 
pon beer, which is appropriated thereto ; for it will 

be 


(a) io. Mod. 
338. Stra. 
462. 
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be impoſſible to ſupply all the people with drink, « 
pecially in winter, which is the principal time fy 
brewing, by reaſon of the ſhortneſs of the time i. 


+liged to brew at home: And the duty payable byl 
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hire, ye 
403, 40 
288, 32 
unreaſol 
were all 


4 Inst. 2 


lowed; and conſequently many of them will be ob. 


publick brewers is much higher than what is pat. 


ble by private perſons. There muſt be alſo an nM 1o th 
creaſe of exciſe officers, as there mult be an officer i dant, th 
every houſe about the ſame time; and this will be WMvith the 
great addition to the expence of the King in colled ttis act t 
ing this duty. (4) To all the people in general t reſtrai 
by-law is detrimental in many reſpects. It occaſion ae bre 
a greater expence to the brewer than uſual, by hart oft 
ceſſitating him to keep a greater number of ſervant the preſe 
and carts and horſes ; and therefore he muſt eitheſ act, and 
raiſe the price of beer, or lower the quality of it. And repeal of 
the conſumer will be alſo obliged to keep his houſe it tenc 
open in the night-time, eſpecially in winter, to be grou 
ceive drink. Beſides, as perſons muſt brew more ing it, v 
home, for the reaſons before mentioned, the city vile cale 
be as much annoyed by the ſtench, as if the breve 9. 2 B 
themſelves kept on their trades in it; which is uaſ<cicndar 
lawful for that reaſon. March 15. And the ve de pom] 
end of the by-law will be ſubverted by the regulat_4 !t rele 
on made thereby; for the tying down brewers an And Goa 
draymen to ſo ſhort a time tends to increaſe the ſtop On th. 
pages in the ſtreets, and for thoſe hours will make law in it 

them almoſt impaſſable for other people. (5) lade; 
by-law is too extenſive ; for it comprehends not oui bublic, e 
draymen who drive for hire, but alſo drivers, wig <<2ce; It 
are as much the ſervants of brewers as other trade when for 
mens fervants; and it is unreaſonable to reſtrai mult nec 
tradeſmen from delivering their goods by their owl lar perſo 
proper ſervants. It reaches alſo to all perſons what Who cre: 
ſoever who are carrying home their own beer. 805 Now the 

poling it therefore a good by-law as to enn E 
| | mire arts anc 
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hire, yet as to all others it is certainly ill. 1 Keb. 
463, 496. 3 Keb. 10. S. C. 1 Vent. 195. Raym. 
288, 324. Upon the whole therefore this by-law is 
unrealonable: And to this point the following books 
were alſo cited, viz. Waggoner's caſe, 8 Co. 121, 5. 
l. 249. Mien AI. 
To the ſecond point it was argued for the defen- 
dant, that this by-law is void, as it is inconſiſtent 
with the ſtatute of 15 Car. 2. cap. 1 I. t. 11. By 


this act the time allowed by the common law is great- 


leave brewers in the quiet poſſeſſion of the remaining 
part of the day: But even this is much narrowed by 
the preſent by-law, which was made ſoon after the 
act, and may be looked on as an attempt towards the 
repeal of it. It is alſo inconſiſtent with the ſtatute, 
a it tends to ſubvert, for the reaſons before urged, 
the grounds mentioned in the preamble for the mak- 
ng it, viz. the ſupport of the publick revenue, and 
the eaſe of the people. To this point were cited 11 Co. ' 
63. 2 Bulſ. 187.'S. C. 1 Ro. 10. 7 H. 6. pl. 1. The 
defendant's counſel did alſo warmly inveigh againſt 
tie pompous manner in which this by-law is penned, 
as it relembles the ſtyle of the acts of the legiſlature : 
And Godb. 107. was cited to this purpoſe. | 
On the other fide it was argued, (1) That this by- 
law in itſelf 1s a very fit and proper regulation of 
trade; for where any trade is detrimental to the 
public, either by reaſon of its nature, or its excreſ- 
cence, it may be reſtrained by a by-law, eſpecially 
when founded on a cuſtom : Though ſuch by-laws 
muſt neceſſarily be to the prejudice of thoſe particu- 
lar perſons whoſe trade is thereby reſtrained, and 
Who create the grievance which 1s thereby remedied. 
Now the grievance attempted to be guarded againſt 
by this by-law is, the annoyance occaſioned by 
carts and drays being in the ſtreets, whereby the 
2 general 


y reſtrained ; and *ſurely the intent thereof was, to * P 95 
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general commerce of the city was much retarded: | 


And this certainly ought to be taken care of, though | 


it be to the detriment of a particular buſineſs. The 
only ways to prevent this annoyance are, either by 


reſtraining the number of carts and drays, or the] 


time for uſing them; and both theſe methods arc 
liable to the ſame objections: And yet the firſt ha 
been already allowed. Player and Fenkins, 1 Sil, 
284. In the preſent caſe, the time 1s reſtrained; 
but the hours ſtill allowed are the moſt proper for 
carrying on this buſineſs in, being the hotteſt pan 
of the day, and when the ſtreets are leaſt crowded: 
And it is here returned by thoſe who are the bel 
judges, that eight hours in the day, which 1s the 
time here allowed, (as ſhall be hereafter mentioned)* 


are ſufficient for carrying on this buſineſs in: And 


the ſervants and horſes cannot be ſuppoſed to be able 
to work for a longer time in ſo laborious an exercile 
It is alſo material, that though the ſtreets are noy 
broader than formerly, the city is much more popu: 
lous. And what makes the caſe ſtill ſtronger is, that 
this ordinance is founded upon cuſtoms which are 
confirmed by divers acts of parliament : And for 
this reaſon, in Waggoner's caſe, 8 Co. 126. 4. mat) 
cuſtoms more unreaſonable than the preſent. are al 
lowed to be good. And to prove this by-law to be 
good, conſidered as a reſtraint of trade, were cited 
1 Roll. 365. pl. 8. S. C. 5 Co. 62. ö. 1 Roll. 365; 
pl. 9. Palm. 395. S. C. Hard. 56. Player and 
Jenkins, 1 Sid. 283. S. C. 2 Keb. 27. 1 Lev. 229 
Un which laſt caſe ſuch a by-law is held good, evel 
without a cuſtom.] (2) It was argued, that thoug| 
caſes of neceflity are not expreſly excepted, (it being 
impoſſible to provide for all ſuch caſes) yet theſe ate 
excepted by implication : And it is not to be ſup 


poſed that any perſon will be puniſhed for the 2 
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d: r a law, where it was impoſſible, in the nature of 
wy things, to comply with it. (3) With reſpect to the 
the BY croun; it is a mere poſſibility, that the revenue will 
user by this by-law : But on the other ſice, there 
the BY ;; certainty of advantage reſulting to the King, by 
ae promoting the peace and commerce of his ſubjects. 
has jn the caſe of taverns and alehouſes, the city has the 
0 power of reſtraining the number thereof, (1 Sid. 
el; 284.) and yet there the ſame objection holds good, 
that the revenue may be decreaſed. (4) The by-law, 
a here ſet out, is to be underſtood, by a reaſonable 
conſtruction, of common brewers; and not of other 


ſected) for in returns there is not ſo much certainty 
required as in pleading. 1 Keb. 463, 496. As to 


Aud de ſtatute of Car. 2. this was not made for the 
able ſake of the brewers; and therefore it leaves them 
eile ſubject to che laws of the city, all one as they were 
non betore: But it was made for preventing of frauds 
e committed by them in carrying out their beer at im- 
that proper times ; and therefore the by-law is not only 
* conſiſtent with, but in furtherance of the remedy 
" WW provided by that ſtatute, as it reſtrains the time men- 
as” F tioned therein. The act is not in the affirmative, 
5 1 that the brewers may work from ſuch a time to ſuch 
mn time; but it is in the negative, that they ſhall not 


vork but within ſuch hours; like the ſtatute of 5 El. 


5 & 4 (ſe. 31.) 7 6: being in the negative, leaves 
205 uch perſons as ſhall ſerve a proper apprenticeſhip ſtill 
2 lubject to regulations by by- laws. Beſides, the only 
uph ling required by the act is, that notice be given to 
eing ” officer of exciſe, if drink is carried out at a diffe- 
ent time from what is mentioned therein. And it 
ſup: $ obſervable, that by the by-law the brewers are or- 
. ered to leave off in the ſummer by eleven, and by 


Ne ſtatute they are allowed to go out at three ; and 
| in 


perſons who brew for their own uſe, (as has been ob- 
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in winter they may go out at five by the ſtatute, and 


mult leave off at one, by the by- law: So that in boch 
caſes eight hours are allowed; which, as before | 


mentioned, is a reaſonable time. As to the ſtile of 


this ordinance, it was ſaid, that the common council! 


has a power and juriſdiction over all the members of 
the city, and it much. reſembles the high court of 
parhament. 4 Inſt. 249. And much was faid in 
honour of, the city of London, as that it is the epitome 
of the whole kingdom, c. 4 Inst. 247. 


Lee C. J. The ſtatute of Car. 2. has no influence 


on the preſent caſe, that being made for a particular 
purpoſe : and ſo much time as is thereby left to the 
brewers, remains ſubject to the ſame regulations as 
it was before the act. As to the by- law itſelf it is 


certain, that a by-law grounded on a cuſtom, and! 


made forthe regulation of trade, is good : For where 
there is a nuiſance ariſing from any buſineſs, it is pro- 

er to controul and remedy it by ſuch by-laws. But 
then it is alſo certain, that they ought to be reaſona- 
ble, and not prejudicial to the King or his crown, 
Where the nuiſance 1s the excrſcence of any trade, 
the perſons exerciſing it muſt neceſſarily be preju- 
diced by a regulation thereof; and ſo alſo may be 
the buyer: But the queſtion will be, whether on the 
whole the by-law is a reaſonable method for re. 
ſtraining the * nuiſance : And this muſt be de- 
termined from the general conveniency ariſing from 
the prevention ,of the nuiſance on the one fide, 
and the inconveniencies on the other, In the preſent 


cafe it is impoſſible to ſay with certainty, without 


knowing exactly the number of brewers and 
draymen, and many. other circumſtances, whe- 
ther this by-law is reaſonable or not; but it does 
not appear that the time allowed by it is not reaſon- 
able. 05%. That caſes of neceſſity are not excepted 
in this by-law. Anw/. In all laws ſuch caſes ar 
implied, 
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implied, and neceſſity is a good excuſe for the breach 


thereof ; And ſo it was ſaid by lord C. J. Holt, in 
the caſe of The King and Vanacre. And as to the 


[ think, are to be conſidered as drays' for hire; as 


the confideration for the carriage is included in the 
price of the beer. I am ee re of opinion, that 
this is a good by-law. CL Ow 

The reſt of the court (who argued ſeriatim) were 
unanimouſly of the ſame opinion, viz. (1) That this 
is in itſelf a good by-law, as nothing appears on the 
face of it to be unreaſonable; but on the contrary, 
though it 1s to the prejudice of a particular trade, yet 


LA 


it ſcems to be for the advantage of the pablick in ge- 


neral : And for this reaſon other ordinances of the 
lame kind have been held to be valid, as by-laws 
excluding tallow-chandlers, brewers, Oc. fro mpar- 


ticular places. [And by Chapplè juſt; this by-law 


muſt be underſtood only of common i brewers and 


draymen driving for hire.] | (2) It was held, that the 
ſtatute of Car. 2. and this by-la w are not inconſiſt- 


ent, they being made with different views: And be- 


des, the time of working is reſtrained by the act, 


and this is further narrowed. by; the by- law; ſo that | 


they are perfectly coincident. 


The whole court therefore being clearly of opinion 
that this was a good by- law, andi the caſe having 


been three times argued, though Mr. attorney gene- 


ral now attended to take notes in order to argue for- P 
he crown againſt ;the ;*by+law,: (the reveiue being 


apprehended to be affected thereby) yet a rule was 
now granted for a rocedendPꝓ. ere tel 
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Note; Upon the firſt argument of this caſe, lo 


Hardwicke (then C. J. of this court) argued in fl. 


vour of the by-law, as to both the principal point, 
upon the ſame reaſons as the court now went on: 


And he ſaid, that Player and Jenkins was a off 


in point: But he ſeemed to doubt whether, with. 
out a cuſtom, it would be a good by-law, as it you 
to the reſtraint of trade. i 


Ef * cm French qui tam, &c. againſt Wiltſhire, 
67. ER e | » 
In debt on OTION in arreſt of judgment, in an adi 
_— of debt upon the ſtatute of 9 A. c. 14. againl 
againſt exceſſive gaming; and the only objection no 
che be,, inſiſted on by ſolicitor general Strange and ſerjeatt 


may be Parker was, (ſeveral other objections having beet 
awarded de before taken and over- ruled) that the venire facial 


Er pore Comie 


ratus ; for de corpore comitatus ; whereas (it was urged) it ougit 


8 to be de wicineto: For the 4, 5 A. c. 16. which 
on 5 as directs the venire to be awarded of the body of tit 
quiring a county, expreſsly excepts (ſect. 7.) actions upon pe. 
— nal ſtatutes, and leaves them as they were before. 


virtual re- It was anſwered by the ſerjeants Belſield and Bur 
Penis in net, and others, (1) That the proviſo in the fail 


4& 5 Am, act does not extend to the preſent caſe ; for that tht 
gy 5. ſtatute againſt gaming is not to be conſidered 3s 1 
wrong, it penal but as a remedial law. (2) Suppoſing tha 
Cee: it does extend to this caſe, yet as the 3 G. 2. 6. 23 
oo J. 8. enacts, that there ſhall be but one jury to t! 
all the iſſues at the aſſiſes, without making wy - 
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appeals, indictments, preſentments and informations 


aways conſidered as a criminal proſecution, is with- 


now prohibited by act of parliament, it is certainly ” 
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forence between penal and other actions, this is in 
effect a reverſal of the 4, 5 A. pro tanto. It is not 
therefore now material from what neighbourhood 
the jury comes. And even before theſe acts, the 
court might have awarded a venire de corpore comita- 
tus, where the viſne was in ſuch a place from whence 
a jury could not come. *2 Roll. 617. pl. 2. (3) This 
defect, if it be one, is cured by the ſtatute of 5 G. 1. 
c 13. which is in general terms, * that the judg- 
ment ſhall not be ſtayed or reverſed for any defect 
« or fault either in form or ſubſtance in any bill, 
* writ original or judicial, c.“ And before this 
act the miſaward of a venire facias was aided by the 
ſtatutes of jeofails, unleſs it was in the caſe of penal 
actions; and this (as before mentioned) is not one: 
And it 1s alſo of ſuch a narure as ought to be great- 
ly favoured. _- 5 | ; 

To this it was replied, (1) That the ſtatute for 
amending of the law expreſly excepts this very caſe ; 
the act on which the preſent action is brought being 
certainly a penal one. (2) The jury-a& only di- f 
rects how returns ſhall be made, but it makes no 
difference in the award of a venire facias. (3) This 
is not a caſe within the 5 G. 1. becauſe here the 
proper method of trial is altered; and certainly it 
was not the intent of this act to warrant the trial of 
cauſes by an improper jury: As (for inſtance) the 
trial of a cauſe in one county by a jury out of an- 
other. But ſuppoſing the general words of the 
enacting clauſe to extend to this caſe, yet it falls 
within the reaſon of the proviſo therein ; for though 
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only are there mentioned, yet theſe are put by way 
of example; and an action of qui tam, which is 


in the meaning thereof. As exceſſive gaming is 
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1 caſe, State Trials, Vol. 5. | Fs 

5. p. 528, But the whole court (ab/ente Lee C. J.) were 
clearly of opinion, (1) That though the ballot ad 
does not ſpeak of the venire, yet ſuch an one mult be 
ſent as the return thereby directed may correſpond 
to and comply with: For it would be fruitleſs and 
P 101 ablurd to direct the ſheriff to *return the jury out of 
the neighbourhood, when by the act he is obliged 
to do it out of the county. And by the ſame reaſon, 
by virtue of this act, there cannot be a challenge for 
want of hundredors. (2) That this falls within the 
general words of 5 G. 1. and is not excepted there. 
by; for as the ſheriff is obliged to return the jury 
out of the body of the county, the preſent objection 
goes to the writ only, and this now cannot be more 
than defeQive in point of form. And as for the 
Exception, this extends only to criminal proceedings; 
(i) for the word faction] is not therein mentions 
ed, and it cannot be included within any of the 
words there uſed. . This caſe differs greatly from 
Tutchin's caſe, an information and indictment being 
both of them a publick proſecution for an offence, 
nee Arches and there being in each a fine to the crown; whereas 
ny Cowp. this is only a private action. The preſent caſe there- 
382. fore is very well on both theſe ſtatutes. Motion 

therefore denied. (2) 5 „ 
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(1) By 24G. 2. c. 18, in informations as well as actions on penal ſtatutes bridge 
the went/e is to be de corpore comitatus. | I 2 
(2) Hreder ic v. Lookup, 4 Bur. 2018. S. P. on error. So in Vyme . 
Middleton 1 MWilſ. 125. in an action on 7 & $8 W.% 5%; for a falſe returr. 
See poſt. 115, Merrick v. Ofelſione, | | - 
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The King and the inhabitants and occupiers of lands 8. C. pol. 
in the county of Middleſex. 2 8 
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k N order was made by a ſeſſions, mentioned in An order of 


t be . 2 : . ſeffions 8 
* the caption to be held 12 January, being muſt ſhew Fi 
— Monday after the Epiphany, and continued by Re IE HY 
t of ſeveral adjournments to this day, reciting, that ment, but 
ged whereas a preſentment has been made, where: nec 2 ud, 
. 2 . w "FE £08 
5 by it appears to us that a publick bridge CAME ier 0 
3 Bentford bridge in the county of Middleſex is very ue. of == 
| EY - 0.9 © 2 e ICHONSs 
te much out of repair, Wc. and further reciting, that “ whereas 


the ſaid bridge is within the pariſh of H. within a Preſent- 


re. 1 N . 
ury the juriſdiction of this court; and that it ought to _—_— 1 
* be and hath uſually been repaired by the inhabitants whereby. it 1 
appears, | Wy 


and occupiers of lands, c. in the ſaid county, c. . 1 


and then a rate is made upon the ſeveral pariſhes, ſuicient 


hamlets, towns and places in the ſaid county : And A 


the churchwardens, overſeers and petty conſtables, fo found. 
are ordered to aſſeſs the inhabitants, Kc. A general 


rate by th 
And it was moved laſt Trinity term by Mr. Lloyd ſeſſions Fane 


5 to quaſh this order: And the caſe was then argued on tbe fe- 
, ' N | veral pa- 
ce, by him and ſerjeant Parker againſt the order, and rites, &c. 


by Sir Thomas Abney and Mr. Marſh in ſupport with orders 


245 3 x : | to the 9 
4 thereof: And this term it was again argued by the church- 24 

fame counſel, | wardens, 15 
on | &c, to 


aſſeſs the inhabitants, is ſufcient under 1 Ann. f. 1, c. 18; for it is impracticable 
for the juſtices to tax particular perſons. It muſt be preſented that the bridge to be 
repaired was a publick bridge within the county, and out of repair, which mult be 
ſhewn in the order: but it is net neceſſary that the jury ſhould preſent by whom the 


tes ridge ought to te repaired,” See poit, 285. 
*P 102 
r. 


And 3 


P 103 made *ſoon after the other relating to bridges) an in- 


* 
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And it was objected to the order, (1) That every 
particular adjournment ought to have been ſet out, 


in order to ſhew that there was no diſcontinuance: 
For each adjournment conſtitutes a diſtinct court, 


quiry 
ſon fo 
woulc 


arbitr 


and if either of the adjournments was made by a Wl nen 
ſingle juſtice, it would be ill. And it is not to be not r 
intended that an inferior court has an authority, where 
but this muſt be ſhewn. The adjournment is not 
from ſuch a day to ſuch a day, but in the lump; il bor re 
like the caſe in Salk. 605. pl. 2. (2) It is not ſuf. Fre 
ciently ſhewn that there was any preſentment, for WW ne u 
the order recites, „that whereas a preſentment has the ſe 
_ © been made, whereby it appears to us“ ſo and fo; the ce 
whereas it ſhould have been ſaid [whereby it is churc 
found] thus and thus. Salk. 478. pl. 23. (3) If very e 
a preſentment be ſhewn, it is materially defective; legatl 
it being only, that * a publick bridge, &c.” is out Bu 
of repair: Whereas it was neceſſary for the juſtices, Wil That 
in order to give themſelves a juriſdiction, to ſhew a COOL 
preſentment, that this was a county bridge, and to juſtic 
be repaired by the inhabitants, c. thereof; but this to pal 
the juſtices have themſelves determined. It is in- 1 
deed called a publick bridge, but this means only inferi 
ſuch a bridge as any one may paſs over, and which bew 
is of publick utility: And this perhaps may be rc- 0 
pairable by a corporation, or a private perſon. The theſe 
22 H. 8. c. 5. does not indeed ſpeak of any pre- laid, 
ſentment ; but lord Coke (in his comment thereon, WF ** * 
2 In/t. 703.) ſays, that one is adviſable. And in the | 7-12 
ſtatute of 1 A. f. 1, c. 18. (upon which this order well 
is made, and which inforces that of H. 8. ſo far as 
it doth not repeal it) the words, „and which by : 
< them hath uſually or ought to have been repaired,” 1 
extend to the word . preſentmentꝰ before mentioned. an ach 
By the ſtatute of 23 H. 8. c. 5. of ſewers (which was Ne. 
the wo 


* 


* 


N 
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quiry by jury is required; and there is the ſame rea- 


ſon for a preſentment here as in that caſe : for it 


would be very inconvenient to allow to the juſtices an 
arbitrary power as to the point now under conſide- 
ration, becauſe they may tie down perſons who are 


not rateable, and who have no kind of remedy, 


whereas preſentments are traverſeable. Carth. 73, 
74. In this caſe a preſentment is alſo very proper 
for remedying an inconvenience mentioned in the 
preamble of the ſtatute of Q. A. viz. the raiſing mo- 
ney unneceſſarily. (4) By the words of the act, 
the ſeſſions muſt make an aſſeſſment of the rates, and 
the conſtables, Wc. are to collect; whereas here, the 
churchwardens, c. are ordered to aſſeſs : Which is 
very different from collecting, and is in truth a de- 
legation of the authority of the juſtices. 

But the whole court were clearly of opinion, (1) 
That in orders of ſeſſions it is neceſſary to ſhew the 


commencement thereof, becauſe the exerciſe of the poi. 372. 


juſtice's juriſdiction is limited by the 2 H. 5. c. 4. 
to particular times; and always where a certiorari 
is granted to remove any particular act done by an 
inferior court, they muſt return what is ſufficient to 


ſbew that they had authority to do the act: But there 


is no neceſſity for ſetting out the adjournments, 


| theſe being merely diſcretionary. In ſtatutes it is 


laid, “ at ſuch a ſeſſions'“ generally, without ſetting 
out the day, becauſe theſe may be held at any time. 
(2) The manner of ſetting out the preſentment is 


well enough, it having been often determined, that 


* To this objection the defendant's counſel cited The Xing and the inbe bi- 
tarts of Middleſex, H. 10. G. 2. where it was excepted to an order made at 
an adjourned ſeſſions for raiſing the vagrant rate, that it does not app ar 
the order was made by the ſame juſtices who were preſent at the preceding 
{eons ; but cy r-ruled, the names of ſome of them being mentioned, with 
tie words, © and other their fellows ;” Which was held ſufficient. (A.) 
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in orders the word © appearing” is ſuffieient 
(3) The laſt exception is not material, it being ne. 


ceflary for the officers to make a particular aſſeſſment 


in order to collect the rate; and it being impradi. 


P icq cable for the juſtices to tax “particular perſons, Al 


that theſe can do is, to impoſe a general aſſeſſment; 
and here this is done. 1 . 
All the objections, except the third, were there. 
fore now over- ruled: And as to that, the coun 
doubted, and took time to adviſe. See poſt. 285. 


7 


Kyna/ton againſt the mayor, aldermen and afſiſtanii 

of Shrewſbury. 3 

Array OTION by ſolicitor Srange to quaſh the 
N LY & array, to which a challenge had been taken 
fendants, by the defendants, becauſe the ſheriff was one of 
_—_ the aldermen of Shrewſbury ; which matter was 
er cf the NOW pending upon demurrer: And this was prayed at 


the inſtance of the plaintiff, and for the ſake of ex 
pedition. And Lee C. J. now faid, that he had 
looked into the books, and was very far from being 
clear in opinion, that the defendants could take ad- 
vantage of this matter. And Pape juſt. ſaid, he 
was clearly of opinion, that the defendants could 
not. The caſe was therefore adjourned, for thc 
defendants to confider if they would conſent to take 
judgment, that it may be ſo entered, for fear of mak- 
ing a precedent hereof. ' ” 
And this being moved again another day, and tic 
other ſide refuſing to conſent to the quaſhing of the 


array, it was urged by Mr, ſolicitor, that the covi 
may 


plaintiff, 
without the 
defer dants 
cguſent. 


King's 
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may do it without any expreſs conſent on that ſide, 
becauſe the defendants have already (in effect) given 

it by their challenge: And he cited the caſe of 

Thornby and Fleetwood, (a) where in ejectment the a 
court being equally divided, the plaintiff prayed 383. Lill. 
judgment againſt himſelf, in order to bring A 755 5% 
| But the defendant being in poſſeſſion of the lands P. c. 204. 
in queſtion, would not conſent to it: And 'theP* 797: 
court made a rule, that on the inſtance of the leſſor 
of the plaintiff, *and for ſpeeding the cauſe, the 
judgment ſhould be given accordingly. | 

And a rule was here granted for quaſhing the ar- 

ray, without conſent by the defendants. 


*r 16g 


| The King againſt the mayor and aldermen of K ing's 


Lynn. 


Mandamus was granted, teſted 20 November, 3 


A. 10 G. 2. to the mayor and aldermen of 4. io the 
King's Lynn in Norfolk, to reſtore one Allen to the dere 
ollice of coroner of the ſaid borough : And the writ The rerurn 


ſuggeſted in general, that he was | duly elected, fates thu 
ON A CECr»- 


lworn and admitted, without mentioning any time. min da; 
lo this they returned, that ſaid Allen 29 Auguft, N —_— 
| ; 4 

10 C. 2. was duly choſen coroner, &c. but that but thac 
neither at the time of his ſaid election, nor ſince that nei her at 
1 g + : 55 5 the time of 
ine, nor is he yet admitted or ſworn into the office, bis fad 
and therefore, &c. election, 

| | | ror ſinc: 

5 : | that time, 
"or 1s he yet admitted, &c. This is a ſuff.cient denial of his admiſſion at any (time whar- 
lever; and is a good return, 


And 
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F. Rex.v. And it was objected by Mr. Deniſon to the return, 


Bur Fi that the admiſſion of the party is not ſufficiently | 


Doug. 79. denied: For the words [nor is he yet admitted] ar 


to be underſtood only of the time ſubſequent to 


the election on the 29 Auguſt, and he might be 
admitted before. And he urged, that a return 


to a mandamus muſt be certain to every intent: 
(a) 10Mod, And in The Queen and mayor, Ec. of Pomfret, (a) 
107.—8. P. M. 11 A. it was determined, that returns muſt be 


Rex. v. 
Lie Rabi as ſtrict ſince the mandamus act as before. If the 


Doug. 152. writ had been ſpecial, viz. that the party was eleQcd 


"3 29 Auguſt, this return would have been well enough; 
And ſo it would be, if it had been denied generally 
that he was admitted: But here it is different, 
and is like the caſe in Salk. 432. And it was allo 
ſaid, that the office of coroner of a county is an 
office for life; (F. N. B. 163. K.) and it is not to 

be intended here that the office is an annual one. 
p16 But per curiam : The admiſſion of the party i 
ſufficiently denied in this return; for though the 
words [nor ſince that time] comprehend only the 
intermediate time between the election and the teſte 
of the writ, and conſequently would not alone be 
ſuthcient, yet the ſubſequent words [nor is he yet 
admitted] deny the party's admiſſion at any time 
whatſoever : And fo in the caſe in Salk. if it had 
been ſaid further in the return that the party hath 
Not yet received the ſacrament, it would have been 
a good one. And Chapple juſt. ſaid, that if it be 
taken, as has been inſiſted on, that the coroner here 
is an officer for life, then there can be but one 


==> 


» Certainty to a certain intent in general is ſufficient, Rex v. Lyme Hai 
Doug. 153. | 
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ion, and the return is plainly good. But per 
Probyn juſt. though the coroner of .a county is a 
| neceffary officer, and an officer for life, the coroner 
of a borough is not a neceſſary officer, and muſt 
be taken as an annual one 


- „ 


Mellington againſt Goodtitle. 88 
. i LL” 1084. 


* * 


RROR of a judgment in ejectment for 100 2 
acres of marſh land and of one beaſt-gate, land and a 

with the appurtenances, in the county of Suffolk : b 2 
And it was aſſigned for error by Mr. Deniſon, that for it 
an ejectment does not lie of a beaſt-gate, this being Fr. 
2 word inſenſible, and of which the law will not take certain 
notice. 1 Brown. 129. But if it has any meaning, roo Bis 
it muſt be taken either for a piece of land, or a com- common 
mon. If the firſt, the ejectment is not maintainable, hr te the 
becauſe it is uncertain how much it is. Cro. El. 339, land men- 
Moor 702. Salk. 254. And an ejectment will not tene. 
le for a common, this being only a profit apprendre. 
Hardr, 37 or rt 

It was argued contra by Mr. Pilſtworth, that though 
an ejectment will not lie of a thing ſo uncertain and 
unknown that the ſheriff cannot deliver poſſeſſion 
thereof, yet it is maintainable for ſuch things as are 
known in the county where the action is brought. n 
And therefore, where in a late caſe (a) an ejectment Bras 
was brought for Aldercarr in Norfolk, it was held > Stra. 
maintainable. Metca/f-and Rowe, (b)Mich. 9 G. 2. in 63. 


this court. Error of a judgment in ejectment for g) Caf. 
- ſo T, Hardw, 


167, 
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f ſo many acres of paſture and cattle· gate in a certain 
1063, Paſture called 
ing of cattle-gate is well known, and is deſcribed in 


2 Lutw. 1157. to be a right of paſture; andſoi 


beaſt-gate : And for a right of paſture, though thi; f 


be not a right to the ſoil itſelf, an ejectment lies, 

Hard. 330. Daliſ. pſt. Benloe 95. Cro. Car. 261, 
Beſides, if beaſt-gate be confidered as a right of com. 

mon, an ejectment now lies for that, if it be annexed 

to ſuch things for which an ejectment may be brought, 

and which will paſs together in a grant. So former. 

ly an ejectment would not lie for tithes, unleſs it was 
ſpecified of what kind they were; but now if an 
ejectment be brought for a rectory with tithes gene. 

{c) Cited r rally, it is well enough. Doe and Burlace, (c) Hil 


Hur. 629, 6 G. 2. in this court. Ejectment for a manor and 


627, 630, | 25 | SR 
< twenty meſſuages, and common of 9 5 for al 


manner of cattle generally, and alſo for the advoy:! 


ſon of —— and all tithes whatſoever : And after a 
verdict and judgment for the plaintiff, a writ of error 
was brought, and Trin. 7 

_ affirmed in the Exchequer chamber; and afterward 
in the houſe of lords. „% OOO” 
And per curiam: (1) The word beaſt-gate mul 


be taken to mean a certain quantity of land, by a 


term well underſtood in the country where this ac- 

tion is brought: And then this caſe falls within the 

reaſon of the caſes cited for the defendant, and par- 
ticularly of Metc, 4 and Rowe, which is in point, 

Ld. Xilare Cattle-gate and beaſt- gate being ſynonymous. And 
Ne] there have been ſeveral caſes from Ireland, where it 
Ht, has been ſaid, ſo many acres of mountain - and held 
Babbingzon. good, becauſe it is a word well underſtood in that 
224.00 (2) If this word be taken for a common, 
which ſee 2 it muſt be intended to be appurtenant to the land 
Stra. 72. | NS 1 | before 


oy 


* 
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and held good. The meal. 
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delore mentioned in the declaration; and an *eje&-* P 108 
nent lies for a common appurtenant : So that, qua- 
cunque via data, this action is maintainable. Judg- 


* 


ment affirmed. 


Bartholomew againſt Ireland. 


N treſpaſs the plaintiff declares, that the defen- pefendant 


dant entred into his chambers and kept poſſeſſion pleads Not 
thereof: And in a ſecond count he ſets out, that at wor 


another time defendant broke into his ſaid chambers, leave of the 


taking the lock off the door, and expelling a perſon cording to 


then being therein, and taking the furniture, Cc, the ſtatute” 
The defendant pleads firſt, Not guilty; and after- Her mat 


; ther matter 
wards he pleads, by leave of the court according which he 


© to the ſtatute,” that as to the entry into the cham. 2201vees 
bers and keeping poſſeſſion thereof firſt mentioned, averment ; 


the ſaid chambers were the freehold of J. K. at the ITE 

time of the entry, and that defendant, as the ſeryant another 

of J. K. entted, c. and concludes with an aver- Ns 

ment: And then he goes on and ſays, and as to « by leave 

breaking into the chambers, mentioned in the ſe- ef *** 

« d d ki h f . 2 3 = eee 
cond count, and taking the furniture, Oc. and The leave of 


pleads the ſame juſtification as before; and that be- the Court is 


ER „ to be tak 
cauſe the goods were there filling up the rooms, he hs mt. 


ſciſed them by way of diſtreſs. To this the plaintiff boch che 


eee 
demurs, and aſſigns for cauſe, that the defendant Doe. TR 


hath firſt pleaded Not guilty, which goes to chere was 
vhole declaration; and alſo that it doth not appear, t 3 
s to the laſt juſtification, that defendant had the double, is 


ode an Los. 
leave of the court, par deer 


K 2 1 And to be taken 
| 2 | advantage 
of by motion, and not as error, 
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And it was argued by ſolicitor general Strange fy 
the plaintiff, (1) That though it be pleaded, andi 
admitted by the demurrer, that J. K. had the free. 

hold, yet the plaintiff may notwithſtanding have; 


right to the poſſeſſion, as a tenant at will or for yean: 


And this alone will not juſtify the defendant in ford. 
bly breaking open the doors, c. (2) As the de. 
P 109 fendant could not plead theſe *ſeveral matters with. 
cout leave of the court, it ought to appear on the re. 
cord that this was granted as to all the matters plead. 


ed: But it doth not appear that defendant had ſuch 


leave as to the laſt juſtification ; for though it be ſt 
out before the firſt juſtification, yet as that is a com. 
pleat plea by itſelf, and properly concluded, and then 
the plaintiff begins de novo, it cannot extend to the 


laſt: And conſequently it muſt be taken as at con. 


mon law, which will not warrant two diſtin& plex, 
It is not a ſufficient anſwer to this, that the court 
will take notice of their own acts; for if the recorl 
ſhould be removed into another court, it will be 
impoſſible for that to know if leave was granted, un- 


© Teſs it beſet out on the record. Serjeant Bootle argu} 


ed contra. 


And the whole court were clearly of opinion, (i) 


2Kkely. 154. That this is in ſubſtance a good plea: And it is 
conſtant rule, that in treſpaſs, upon Not guilty plead- 
ed, a freehold may be given in evidence. (2) To the 
laſt objection it was ſaid by Lee C. J. and Chapple jull 
that the words being © by leave of the court ac- 
* cording to the ſtatute,” the leave of the court 
ought to be taken to extend to both the juſtifications. 
But of this Probyn juſt. doubted, the firſt juſtification 
being concluded: But he ſaid, that if leave was not 
granted to plead the laſt, it is an arregularity which 
ougnht to be taken advantage of by motion; _ 


L:nnot 
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Lannot be objected by way of error. And to this the 

T. |. agreed; who alſo ſaid, that ever ſince the act, 
t has been the practice to ſnew on pleading double, 
hat leave was granted by the court: And this ſeems 
ery reaſonable, becauſe at common law duplicity is 
l. Judgment for the plaintiff. + 


4 « Defendant” it ought to be, See Ryley v. Parkhurft 1 Wilf. 219. where 
his caſe was cited by ſerjeant Bootle, 


The King againſt Armſtrong. 


Quo warranto was brought againſt the defen- Plea to a 


Quo W, are 


poration of Scarborough : And at the ſame time ano- ed tobe a- 
[ther quo warranto was brought againſt one Bell, as 3 18 
coroner of the ſame borough. Both the defendants joined. 
pleaded an election, and ſet out the conſtitution of P 110 
the corporation in the ſame manner; upon which 

ſues were joined in Eafter term laſt : And both 

cauſes went down by conſent laſt aſſiſes to trial, a 

[rule having been before entred into, that the rights 

ot ſeveral other perſons ſhould wait the event thereof. 

In the quo warrants againſt Bell, a verdi& was found 

againſt him: But in that againſt the preſent defen- 

| Cant there was no trial, by reaſon of the multiplicity 

of buſineſs at the aſſiſes. And it was now moved, 

that he may be at liberty to amend his plea, im 

letting out the conſtitution of the borough, f 


Againſt 


dant for acting as one of the bailiffs of the cor- „e allow. 
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Againſt this it was argued by Sir T homas Abney, - 
ſerjeant Bootle, Mr. Filmer and others, (1) That 2 dane 
new conſtitution will be made by the amendment _ 


now prayed ; and this motion is in effect for leave to 5 

plead de novo. And in The Bank of England againſt the 1 

(4) 2 Morrice, (a) executrix, Hil. 7 G. 2. where the re. ro 
17. 163. Plication was prayed to be amended, by ſtating, that miſd 
ſeveral 3 pleaded by the executrix were ſet to p 

up by fraud, the amendment was refuſed, becauſe 2 ples 

new caſe would be made thereby. And the caſe of. King 

(4) state The King and Tutchin (b) is founded on the ſame the”? 
Trialz, Vol. reaſon. In the late caſe of The King and Ellam, f the whic 
2742. p. matter prayed to be amended made the iflue material, Aud 
579- Salk. which would not be ſo without it; and it was war hats 
51. 6 Mod, . | that! 
268. ranted by the charter; and it alſo appeared by affida. ſatec 
vit, that it was the miſtake of the clerk: In all which "Je 
reſpects it differs from the preſent caſe. (2) In point I 

of time there is no caſe which comes up to this: For FO 

if the defendant has leave to amend, the plaintiff vil TYP 

be under a neceſſity of making a new replica. amen 

tion, which. will take up ſo much time that the . 

cauſe cannot be tried the next aſſiſes: And in the aitrer 
*P x11 caſe * of ſuch offices as are annual, delays may be rainſ 
very prejudicial. And in The King againſt Edward, 8 
M. 8 G. 2. I the court refuſed leave to amend, be. of a | 
| cauſe to am 
+ King and Ellam, T. 7, 8 G. 2. . V. for ading as mayor of Chem: mere 

Defendant pleads the charter, which directs that the mayor ſhall be an al- lame 

derman, and nominated by the major part of the citizens and freemen inhe- mend 
biting within the city; Sc. and that he was an alderman, and nominated by the of 

the majority of the citizens of the city, [which includes the foreign burgeſſes, C P 

who have no right to nominate] and after iſſue and demurrer to the ple, ſaid, 

it was prayed to amend it, upon an affidavit that the miſtake was undeſigned: not b 

And granted. (A) See this caſe reported, Cas. T. Hardw. 42. 2 Stra. 970. f 

2 Barnard. 440. 445. & h | will b 

| King and Edwards, Q: . for acting as freeman of New Ronny there 
Kent: Defendant applies for time to plead, which proſecutor offers on is q 


pleading an iſſuable plea, and he refufes : And then he pleacs, ſetting out the 
conſtitution of the borough, but defectively; plaintiff replies, and eee 
demurs: And it was moved for leave to withdraw the demut rer and _ 
the plea 3 but denied, a trial having been loſt by the demurrer, and the 4 v. 
appearing, by the defendant's refuſing to plead an iſſuable plea, to 
fected, (A) | 5 
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cauſe the trial would be delayed, and the c 3 


de thereby quite altered. (3) The particular circum- 
ſlances of this caſe are ſuch as make ſtrongly againſt 
the amendment; for it will produce a variance be- 
tween the conſtitution as ſet out in the plea, and in 


the affidavits produced againſt the motion for the in- 


formation: And an information, whether it be for a 
miſdemeanor, or in nature of a quo warrants, ought 
to purſue the affidavits on which it was granted. Be- 
des, this is not pretended to be a miſtake, (as in The 
King and Ellam) but the preſent motion ariſes from 
the ill ſucceſs of the quo warrants againſt Bell, in 
which this very plea, as it now ſtands, was falſified : 
And as theſe two cauſes went down by conſent, ſo 
that it wasagreed the conſtitution was ſuch as is therein 
ſtated, the defendant is now concluded from altering 
it. It will alſo produce an inconſiſtency between the 
two records, and tends to introduce perjury. Net- 
ther is there any thing here to amend by, as in the 
ſaid caſe of Ellam; nor is there any neceſſity for the 
amendment, the defendant's office being expired, 
and there being new officers. This caſe therefore 


differs from that of the ducheſs of Marlborough a- 
gainſt Whitmore, (c) where a promiſe being laid to (0 « Bar- 


be made to the teſtator, and the evidence being only 


nard. 408. 
418. 2 Stra. 


of a promiſe made to the executor, leave was given 890. Say. 


to amend the declaration accordingly, becauſe other- 


97235. 
Fitz G. 


wiſe the action would be gone for ever. And for the 193. 


lame reaſon, viz. the neceſſity of the thing, the a- 
mendment was ſuffered in 3. Lev. 347. Here too 
the plea has been already amended. It was further 
lad, that now the record is upon the file, and it can- 


not be taken off, and another put on; and yet this 


will be neceſſary if the amendment be permitted; for 
there muſt be a different *replication from what it 
now 1s, and conſequently a new record. And ſer- 
1 jeant 


P 112 


(d) Ante 
111. 


ſe) Cunn, 
42. 54. 


granted after the cauſe had been carried down to 


be 
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jeant Bootle cited to this point Lee againſt Daniel, that t. 
this term in C. B. Action on the caſe for diverting a Wl on in 
watercourſe: And it went down to trial, but va ſent. 
not tried on account of the great buſineſs at the aſſiſes. ſhort 
And afterwards it was moved to amend the declara. bring 
tion by ſtriking out the allegation, that the water. *T 
courſe runs contiguous to a wall, and by making clear 
other alterations: To which it was objected, that to be 
the record was brought into court. It was anſwered, dant 
that a vacatur might be entered in the margin, and t. 
and a new record brought in. But the court faid, WM alliſes 


that they never heard of ſuch practice; and that 
though they would permit a ſmall matter to be alter. 
ed, they would not ſuffer ſuch material amendments, 

It was replied by ſolicitor general Strange, (he 
having his Majeſty's licence) Mr. Bootle, Mr. Deniſon 
and others; and they cited, and relied on the fol. 
lowing caſes, viz. 3 Lev. 347. Ducheſs of Marlbs. 
rough and Whitmore, (d) where the amendment was 


rough 
caſes 
ceedii 
per; 

tranſc 
has it 
that Ii 
termi 
tected 
ought 
to col 
not by 
is plat 
ginall 
plicat! 
again 
is gra 
and t! 
aldan 
again 
the de 
the Ci 
ſettin, 
amen; 


trial, and though it made a new caſe. My/tyn and 
Totty (e) in the Exchequer, Action on the caſe 
for a nuiſance; and the defendant demurred 
to the declaration. And though an aſſiſes had 
been loſt, yet the court permitted the defendant 
to withdraw his demurrer, and plead an iſſuable plea, 
King and Ellam. And they ſaid, that there were 
caſes of amendments where new records have been 
granted, but that here the cauſe was not entred up- 
on record. And-as to The Bank of England and 
Morrice, they objected, that there three years had 
elapſed after the plea, and it might be very inconve- 
nient to the executrix to give the plaintiff leave to 
reply per fraudem, ſhe having firſt pleaded aflets aon 
ultra, and ſhe might have gone on adminiſtring 2" 

| | tha 
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tell, that tine; which was the reaſon of the determinati- 

ga on in that caſe, and therefore it differs from the pre- | 70 
wi WE {:nt, And the defendant's counſel offered to accept = 
ſes, ſhort notice of trial, and to ſubmit to any terms for 1 
ara. bringing on the cauſe to trial in the next aſſiſes. 

ter. The whole court (which argued /eriatim) were“ P 113 

ding clear of opinion, that the plea ought to be permitted 

that to be amended, as it does not appear that the defen- 

red, dant has been guilty of the leaſt affectation of delay, 

gin, and the cauſe may be carried down to trial the next 


aid, afiſes: And they relied on the ducheſs of Marlbo- 
that ruigh and Whitmore, and The King and Ellam, as 
lter. caſes in point. And they ſaid, that here the pro- 


nts, ceedings muſt be conſidered as being only upon pa- 
(he per; for though the ni prius roll is to be taken as a 
1/01 WY tranſcript from the record, yet whilſt the attorney 


fol- has it in his pocket, the cauſe muſt be regarded in 
Ibo. that light : That though the defendant's office be de- 
was termined, yet other perſons rights will be greatly af- 
n to iced by the event of this cauſe : That the court 
and ought, if poſſible, for the advancement of juſtice, 
cale to come at the merits of every cauſe ; and this can- 
rred not be done here without amending the plea, which 
had is plainly frivolous : That the affidavits produced ori- 
dant WW ginally by the defendant do not affect the preſent ap- 


lea, plication, for his buſineſs then was to defend-himſelf 
vere againſt the information then prayed ; but when that 
deen 5 granted, he muſt make the beſt defence he can; 
up- and there is no ſuch thing as correcting pleading by 
and affidavit: And that the quo warranto againſt Bell was 
had againſt him as coroner, whereas the preſent is againſt 
nve- the defendant as bailiff; and if the one has miſtaken 
e to te conſtitution, this is no reaſon againſt the other's 
non betting it right. A rule was therefore granted for the 
0. amendment, on the defendant's paying coſts, and 
that | | 
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delivering the amended plca in a day's time, and 
taking ſhort notice of trial, with liberty for the pro. 

ſecutor to reply de novo. „ | 


8. 8 28tr As | . . 
1084. Ferguſon againſt Rawlinſon. 


| the « 
On aten ; } RROR of a judgment given for the plaintiff in — 
— ini} an action qui tam upon the ſtatute of 12 4. /. 3 


in a S 2. Cc. 16. of uſury: And the judgment being affirm- 
cam action, ed, it was moved “by ſerjeant Hayward on the 3 H. 
1 7. c. 10. that coſts may be taxed for the defendant 
ven, though in error; to which point he cited Dy. 77. pl. 30. 
OY Cro. El. 617. Cro. Car. 145. Cro. El. 659. 8. C. 
original ſuit. 5 CO. 101. And he ſaid, that in 13 Car. . 
P 114 f. 2. c. 2. whereby double coſts are given on 
the affirmance of a judgment in error, actions 
on penal laws are excepted; which ſhews that 

in ſuch caſe the party is intitled to ſingle coſts; 

for exceptio probat regulam. 8 

It was argued by Mr. Deniſon on the other fide, 

that all the ſtatutes relating to coſts are to be taken 
ſtrictly, becauſe there were no coſts at common lan. 

And fince the caſes in Cro. El. the conſtruction of 

the act of H. 7. hath been, that where the plaintif 

below is not entitled to coſts or damages, he ſhall not 

recover colts in error; as appears by Cro. Car. 423. 

1 Lev. 146. 1 Vent. 88. The reaſon is that where 

no coſts or damages are recovered below, the bring: 

ing a writ of error cannot be ſaid to be a vexation> 


delay. This is the preſent caſe, the plaintiff = 
el 


and 


Pro. ' 
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| being entitled only to a judgment for the treble va- 


lue; and therefore it differs from Cro. Car. 145. that 
being a guare impedit, in which damages are reco- 
vered. And as this is an action on a penal law, it 
is within the proviſo of 13 Car. 2. and there is the 


| ſame exception in 16, 17 Car. 2. c. 8. 


There being a contrariety in the books as to the 
preſent queſtion, the court took time to adviſe. And 
the laſt day of the term, Lee C. J. ſaid,f that not- 
withſtanding the caſes cited againſt coſts, and alſo 
the cafes in 1 Sid. Raym. 134. the court were 
unanimouſly of opinion, the defendant in error 
ought. to have his coſts; and this by the expreſs 


words of H. 7. which does not ſay, in delay of 


execution for damages,” but © in delay of exe- 


* cution”” generally: And he mentioned Cro. El. 


617, 659. as in point. He alſo ſaid, that the caſe 
in 1 Vent. 88, might be conſidered in a diffe- 
rent light from the others, upon a very ſtrict con- 


ſtruction of the ſtatute: And that the preſent caſe 


is the ſtronger by reaſon of the *ſtatute of 8, 9 W. 


3. c. 11. which gives coſts to a defendant where 


judgment is given for him, and affirmed in error. 
A rule was therefore granted for the maſter to tax 
colts for the defendant in error. 
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4 1 Merrick againſt the hundred of Ofſelone, 
49% „„ | = 


on the ſta- 
tute of hue 
and cry, 
rightly con- 


cry; to which defendant pleaded the general 
iflue : And the verdi& being for the plaintiff, it 
was objected by Sir Thomas Abney and Mr. Taylr 


© contrary in arreſt of judgment, (1) That the declaration is 


to the form 


ol the /a- not properly concluded, the words being, “ contrary 


thong < to the form of the ſtatute in ſuch caſe made and 
there are provided: Whereas it ſhould have been“ ſtatutes” 
e d in the plural number, there being more ſtatutes of 
ſubjet. hue and cry than one; particularly by the 8 G. 2. 
Whatis a C. 16. coſts are given to the high conſtable in de- 
properon of fending the ſuit, which was not ſo before, and is an 
eee additional puniſhment on the hundred: And where 
whom the by a new act more damages are given than were 
1 recoverable before, it is neceſſary to refer to the 
to.—« Be ſtatute. Salk. 505. Raft. Entr. 406, 407. (2) Ihe 
fore S. C. officer, before whom the bond was entered into, 1s 
3 mentioned in the declaration to be“ Samuel Clark, 
J. H. high** Eſq; ſecondary to Edward Ventris, Eſq ; chief 
contavie®* 66 clerk to inrol pleas in the court of King's Bench:“ 
fore J. S. Which is a different deſcription from what is con- 
tained in the act of G. 2. and this ought to be 
| purſued. (3) It doth not appear that the perſon 
1 before whom the plaintiff entered into the bond was 
&.—It ſecondary at that time, it being only ſaid, that be 
need not be went „ before S. C. Eſq; ſecondary, &c.“ which 
relate to the time of the plaintiff's declaring : And 


avered that 
but one the court cannot take notice of the time when ſuci 


ſufficient, 


there was 

high cont- 

ſtable. The | . ; | 
venire, though de corpore comitatus, is ſufficient. See ante 99 French v Wilſhire, ff 


CTION qui tam on the ſtatute of hue and 
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officer was admitted into his office. In like manner 
it is averred, that the plaintiff entered into the bond 


«to J. H. high conſtable of O.“ and that he was 


ſworn © before J. S. juſtice:“ Whereas in all theſe 
caſes the word [then] ſhould have been uſed, as 
then ſecondary,” - He. and ſo are the entries. 
(4) The bond is mentioned to be given * to J. H. 
« high conſtable of the hundred of O.“ which poſſibly 
might have had two high conſtables ; and therefore 


*P 126 


it ſhould have been averred, that there was but 
one. (5) The venire facias is awarded to the coun- | 


ty at large, whereas it ſhould have been to the next 
hundred : For the 4, 5 A. c. 16. which requires the 
venire to be awarded de corpore comitatus, excepts 


actions brought on penal ſtatutes; and that upon 


which the preſent action is brought is not a remedial, 


but a penal one. That only can be called a remedial 


law, where before there was a right of a private 
nature ariſing from natural juſtice, without any 
adequate remedy ; but where an act of parliament 
prohibits a thing to be done, which is not malum in 
ſe, or commands a thing to be done for the good of 
the community, under a penalty, or by way of ſatis- 
faction of damages, it is properly penal. Now before 
the ſtatute of Minchefter, (which is for the common 


good) the party robbed had no remedy againſt the 


hundred, and conſequently the ſatisfaction he is 
thereby enabled to recover againſt them is by way 
of penalty: And in this act, and alſo in the 28 E. 3. 
0. 11. it is expreſly called a pain; and in 27 El. 
(. 13. / 8. a penalty. The action alſo on this 
ſtatute hath been always brought in the name of the 
King, as well as of the party; the reaſon of which, 
im this and all ſuch caſes, is, that he is intitled to a 
ne againſt the defendant, for doing or omitting 
lomething to the publick detriment : But if this 

b were 
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were a remedial law, the action ſhould be brought 
in the name of the party only; as in the caſe of 
taking away tithes on the ſtatute of E. 6. where an 
action qui tam is not maintainable. Cro. El. 621. 
Raſt. Ent. 446, 186. That the whole penalty is 
given to the party robbed, it is not material: For 
notwithſtanding this, where the a& required to be 


done regards the publick utility, the law is properly 
penal. 5 Mod. 311. Salk. 505. The preſent venire 


is alſo miſawarded in this reſpect, that it includes a 
pPlwkhace intereſted “in the ſuit, viz. the hundred againſt 
* P117 which the action is brought. And therefore this 
ought to have been laid afide by a proper ſuggeſtion 


3 for the purpoſe, and by praying that the jury 77 
"| come from the next hundred. F 
venire is ill, and there was no commithon for trying 


or theſe reaſons this 


the cauſe, and conſequently it cannot be aided by any 
ſtatute. Cro. El. 605. As to the caſe of the cor- 


(% p. wms poration of Bewdley, (a) (Which may be cited contra) 


= pop there the venire was held good, by reaſon of the 
practice of the court : But here ſuppoſing the praQtice 


to have been agreeable to this caſe, yet it having 
been only ſince the ſtatute of 4, 5 4. it is not ſuff- 


cient to warrant the preſent venire. 1 
It was anſwered by ſolicitor general Strange and 
ſerjeant Bootle, (1) That though there are ſeveral 
ſtatutes of hue and cry, yet that of Winton is the only 
one upon which this action is founded; for the 
others of 27 El. and 8 G. 2. lay difficulties yy in 
the way of the party robbed, and it is ſufficient to 
ſhew a compliance with the circumſtances required 
by theſe ; and the ſeveral parts of the declaration 
muſt be referred to ſuch of them to which they are 
applicable. The concluſion is therefore right ; and 
if it had been ſaid © againſt the form of the ſta- 
tutes,“ it would have been ill. 7%. 116. 125 
* 2 
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Cro, Jac. 187. And Lee C. J. and Chapple juſt. 

agreed, that this is a full anſwer to the firſt objecti- 

on. And (by Chapple juſt.) if the action had been 

given by ſeveral ſtatutes, the concluſion would not 

have vitiated the declaration, but muſt have been 

rejected as ſurpluſage. (2) It was argued, that the 

officer before whom the party entred into the bond 

is ſufficiently deſcribed, for that the court is to take 

notice of their own officers. And by Lee C. J. and 

Chapple juſt, the deſcription is very proper, it being 

only a particular deſcription of the ſame officer, 

who is barely mentioned in the act. (3) It is to be 

taken, that the perſon before whom the party entred 

into the bond was at that time ſecondary ; for the 

court will take notice of their own officers, eſpecially 

ſuch as are officers on record. And ſo as to the 

verment of giving the bond to the high conſtable, p. 118 
it is not to be ſuppoſed the bond was given to a pri- > 

vate perſon who was afterwards made high conſta»« _ 

ble; nor would the averment be true, unleſs he was 

high conſtable at the time of giving the bond. The 

ſame may be ſaid as to that part of the declaration 

relating to the juſtice ; which is ſet out in the uſual 

form. Vidian 210. Beſides, in civil actions it is 
ſuffcient if the pleading be certain to a common in- 

tent; whereas in indictment, it muſt be certain to 
every intent. And by Lee C. J. though there may 
be precedents with the word [then] inſerted, yet 
no caſe has been cited to warrant this objection in 
the caſe of a declaration. And even in criminal pro- 
ccedings, as great a latitude has been allowed as 1s 
here uſed. For though an indictment for a forcible 
entry, where the words are exiſtens liberum tenementum, 


Moor 606, 


_ vithout ſaying func, is ill, and ſo hath been held; 


yet in the late caſe of The King and Ward, (6) which ( , Lord 
was an indictment for forgery, it was laid, that the 2 1466. 
e defendant; BA 
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defendant exi/fens onerabilis (without the, word tunc) 


to deliver allum to the duke of B. &c.. he forged, 


Dc. and after great argument, the indictment was held 
to be good. And the C. J. and Chapple juſt. ſaid, that 
this objection being after a verdict, is immaterial; 
becauſe the plaintiff could not have obtained one 
upon this iſſue, unleſs he had proved that S. C. was 
ſecondary at the time of giving the bond: And ſo 
it is in relation to the high conſtable and juſtice. 
(4) It being averred that J. H. was high conſtable 
of the hundred of O. he muſt be taken to be the 
compleat officer. (5) The ſtatute of Minton has 
been always conſidered as a remedial law, and da- 


mages being only recoverable in an action brought 
thereon, theſe are not to be conſidered as a penalty. 


. (+) Comyns 
Rep. 281. 


Stra. 136. 


And in theſe actions it has been the conſtant 


practice, ſince the caſe of Bewdly, to award venires 


in this manner. Beſides, this being after a verdict, 
and the trial having been by a. jury of the county 


where the action is laid, it is aided by the 16, 


17 Car. 2. c. 8. And Lee G. J. ſaid, that he 
thought this action 1s not to be conſidered as a 
penal one; for which he relied on the caſe of Smith 
and Phillips, (c.) Mich. 4 G. 1. *in K. B. Motion 


for an amendment in an action againſt an officer 


*P119 for refuſing to deliver the poll, contrary: to 7, 8 V. 


3. c. 25. and the court there held, that in all caſes 
where a remedy is given to the party grieved by 
ſtatute, an action brought thereupon is not to be 
conſidered as a penal one. And the C. J. further 
faid, that it is neceflary that all actions brought on 
theſe general acts which have a relation to the pub- 
lick, ſhould be qui tam; but notwithſtanding this, 
it was there held, that the ſtatute of V. 3. was not 
a penal one, and the party had leave to amend. 
C. J. alſo ſaid, as to the objection that the defend- 


ants are comprehended in this venire; that he a 
So no 
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not remember, that for this reaſon the practice had 
been to award a wenire of the next hundred: And 
that if the defendants had been upon the jury, there 
might have been a challenge. | : 

The reſt of the court having ſome doubt on ſome 
of the objections, particularly the laſt, and Probyn 
juſt. being alſo abſent, the caſe was ordered to ſtand 
over for conſideration. And the laſt day of this 
term the C. J. declared, that he was of the ſame 
opinion in omnibus as before; and that the plaintiff 
ought to have judgment: To which the reſt of the 
court agreed. | | | 


The King againſt Ca/tle. 8 8. C. poſt, 
| | 241, 2 Stra, 

\ | | Ran : 

Upon a 


RROR of a judgment given in the King's 27s, chere 
E Bench in Ireland againſt the defendant, in a mutt ap. 


gz warranto brought again(t him, for uſurping the Piete ide 


ofice of mayor of the borough of Clonville * in for the de- 


that kingdom: And the caſe, as it appeared upon v god by 


the ſpecial verdict, which was given below, and was fwearingin, 
exceedingly prolix, was in ſubſtance this: wer 
The faid borough was incorporated by King J. 1. The char- 
in the fifth year of his reign, by the name of 3 
and by the charter, the mayor, bailiffs, free bur- mayor 
geſſes and *commonalty, or the major part of them, P 20 


are impowered to aſſemble themſelves upon ſuch a ſhould be 
| {worn in, 


day and chuſe one of the free burgefles, whereof in the pre- 
| 5 ; | there ſence of the 
| free bur. 
* Clonmel. geſſes and 
Common- 


alty, or the major part thereof, and the verdi finding that he was ſworn * as well in the 
preſence of J. P. quam plurimorum liberorum burgenſium this is bad Quære the legality of 
a by-law to nominate three burgeſſes out of whom the mayor is to be elected. Quære, as 
te acts of officers de facto | | 
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there axe to be twenty in number, for mayor; and it 


directs, that ſuch mayor ſhall be ſworn into the 
office before the mayor for the laſt preceding year, 
in the preſence of the free burgeſſes and common. 
alty, or the major part thereof. It was alſo found, 


| that an antient by-law was made [without Ying 


when] by the mayor, bailiffs, free. burgeſſe 

commonalty, debito modo, directing that from thence. 
forth, upon every election of a mayor, the mayor, 
bailiffs, free burgeſſes and commonalty, ſhall with. 
draw and nominate three out of the free burgeſſes, 
whereof one ſhall be elected mayor, and that no 
perſon not ſo nominated ſhall be elected mayor, 
An act of parliament made 13 Car. 2. was alſo ſet 
out, whereby the lord lieutenant of Ireland for the 
time being was impowered to make ordinances for 
the government of the ſaid borough ; and in pur. 


ſuance thereof 23 September 1672. lord Eſſex, then 
lieutenant, made an ordinance, that on the election 


of any officers for the ſaid borough, the names of 


| ſuch perſons ſhall be, within ten days after the eledii 
on, preſented to the lord heutenant for the ime 


being for his approbation, and in default of ſuch 
preſentment or approbation, they ſhall be incapable of 
acting, and the corporation may proceed to a new 


election. It further appeared, that anno 1725. one 


Hamerton was elected mayor, and approved by the 


lord lieutenant, but a quo warrants afterwards was 


proſecuted, and a judgment of ouſter obtained 
againſt him. And anno 1726. three free burgeſles 
were nominated for mayor according to the by-law, 
[which was the firſt inſtance, as far as it appeared 


by the verdict, of its having been ever executed] 


whereof R. Moor was one; and he was choſen 
mayor by ſome of the burgeſſes, and preſented to 
and approved by the lord lieutenant, and 2 alſo 

| WED worn 


ratio. 
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worn into the office; und exercifed it till the year 
172% when there was judgment of buſter agaitlt 
year, him; And 108 peared” that at the ſatne time when 
mon. Moor was cho n mayer, and alſo from chat tinte 


dund, to the year 1731. -one Morgan Was elected anch * Piz 


ayin by the major part of the burgeſſes, but without a 

and nomination or approbation by the Tofd lieutenant ; 
ence- MI end other perſons from time to time Were allo ele- 
ayor, I ed, and were nominated and approved, and acted 
with. as mayor; the laſt of which was mentioned to be 
eſſes, I hn Power + And on the charter day 1731. the 
at no tefendant, a free burgeſs, was-neminated with two 
ayor. Wl others for mayor, and was choſen mayor by ſoeme 
ſo ſet of the perſons * who ated” as mayor, bailiffs, free 
r the BW burgeſſes and commonalty, the ſaid Morgan being 
8 for alſo elected into the ſaid office by the majority, With 
pur. cout any previous nomination ;/ and the defendant 
then WW was afterwards preſented to the lord lieutenant and 
ction Wl approved by him, and was ſworn © as well in the 
es of Wl © preſence of the ſaid James Power quam plurimorum 
lecti. « liberorum burgenſium; ; ” and he exerciſed the office 
dime of mayor. 

ſuch The principal queſtions in this eile were, (1) 
ble of i Whether the by-law ſet out by the jury be a good 


nen i one. (2) Suppoſing it is, whether the defendant 


one BY appears to be regularly choſen and [worn into the 


the Wi office of mayor. 
And it was now argued by Mr. Taylor ſor the 


plaintiff in error, ( 1) That this is a good by- law: 
efles For though corporations are creatures of the crown, 
-lav, WI and muſt act in conformity to the preſcriptions con- 
ared WY tained in their charters, yet they may certainly cir- 
ted] cumſcribe tne number of electors, where this was 
olen WY indefinite before, in order to prevent the confuſion 
d - ariſing from a ior em election. The caſe 7 corpo- 
Allo 


rations, 4 Co. 77. be 3 woes Fenk. 273. And 


I . * X 7 — fi bas N 
Tin" % h A 8 CB” 2 5 1 ann I 
[ wx 8 g 8 s . 4 AR <= 28 = * 2 * 
. mennnmgng n . 5 — . eget I F 
g dt VL . 8 > n 7 — * oY 8 
3 


r 


A —— ——— — ——  —— 


CREST — 
Yu 4 N * 
2 Fader 


N y W OL. 
CUI ene; im 


——— — pp p — 


e 
4 — * Nw, 
Ir urs 


— D . , 


ng b * — 
Eo 8 * 1 27 
— 5 8 5 3 i 
S . — 2 
92 " . — 


2 Nn rar} Sh 
RO . 
U e eee 
wy Eo nn fs ohh, 257 * 2 tas r — 
om i 8 n 2 
—.— beats — 06 2 1 - 


— — ISIS 2 1 2 mw 
PETITE >.” 6 4 e 
rr 
_—_— 


2 r 
Pk 43 12, 4 48 ps 
8 2 
3 * 
— - 


% - © 8 


8 to — 2 But Ft that this 
by- law cannot be ſupported on the footing of pub 
lick utility, yet it cannot be, conſidered as. an 
uſurpation on the crown, as nothing is contained 
therein but what the parties had a right to ordain. 
Both the clectors, and the perſons to be elected, 
have a power of abridging, by common conſent 
P ® x12 their reſpective rights: * And here the electors Jan 
.circumſcribed themſelves, as to the objects of their 
choice; and the free burgeſſes regulate themſelves 
only as to their right of being choſen. (2) Though 
a mayor de facto only preſided at the aſſembly when 
the defendant was choſen, . yet the preſence of ibe 
mayor at the election being. not made neceflary by 
the charter, he is to be conſidered at the election 
not as mayor, but quatenus a free , burgeſs only. 
As to the ſwearing, this indeed the charter dire 
to be before the mayor of the preceding year: 
But it being a neceſſary act, it is ſufficient if perform. 
ed before a mayor de facto. And in the caſes of 
The King and Sutton, (a) Trin. 4 G. 1. and The 
+4 Pot. King and Kynaſton, (b, where it was much de- 
(4) Caf. bated, what acts by an officer de facto are good; it 
1 was agreed, that judicial acts, and acts of necellity, 
ante 35. may be executed by an allies de facto, eſpecially 
where he executes the office without interruption. 
On the other ſide it was argued by Sir Thomas 
Abney, (1) That though it muſt be admitted that 
corporations may make ſuch by-laws as are reaſon - 
able, though there be no clauſe in their charter 
giving them ſuch power, yet the preſent by-law is | 


void, becauſe it doth not narrow the number of 
electors, 


1 
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The- conſequence hereof may: be, that theſe three 
enjoy the office: of mayor between them for ever. 


appointed by charter for election, it cannot be ad- 


* 


a majority of the electors, without any nomination: 
ſerrable that Chnville “ appears io be a modern 
b not mentioned when the by-law was made, or 


that it was ever put in practice till Moor's election, 
anno 1726. ſo that here was only about five years 
uage before the defendant's election: And in the 
caſe of The King and Bectworth, 120 years uſage 
vas held not ſufficient to ſupport the breach of the 
charter. And here too Moor was afterwards 
ouſted in a quo warranto. (2) The election and 
ſwearing in of the defendant are ill, as there was 
then no legal mayor; nor indeed has there been any 
ſuch fince the year 1725. for the perſons choſen 
mayors for the two years following were both ouſted 
by judgment, and conſequently the corporation was 
den difolved, there being no clauſe in the charter 


the mayor was an uſurper when the defendant Was 
Wc led, but alſo ſeveral of the burgeſſes and bailiffs 
who were then preſent; and it is only found that 
ey acted as mayor, bailiffs and free burgeſſes. 

7 1 | The 


detors; as in tlie cuſes cited: cor but ſt veſts a 
ficht in three burgeſſes of being chofen mayor, 
excluſive of the ters; whereas by the eliarter 

ſuch tight is given to the whole body of burgeſſes. 
perſons; by eqntrivanee amongſt themſelves, may 
And it has been held, that where a particular day is 
jurned by a by-law. Beſides, this by-law is de. 
ſroyed by the fame hands that made it; for it ap- 
pears that Morgan hs been always choſen mayor by 


$0: that it was never acquieſced in. And it is ob- 


whether it be in writing or not; nor is it fund 


0 warrant the mayor's holding over. And not only 


borough, elected within time of memory. And it F Clonmell. 


P 123 
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The deſendant's ſwearing is alſo ill in thigzmebes, 


that in the charter it is required, that the mayor be gula! 
ſworn in the prefende of the mayor of the. m, cited 
ceding year, andcbefore the frec hurgeſſes and com the 
monalty, or the majority; +; Whereas here it is ſet au 51111 

that the defendant was ——— that 

ä mayor quam plurimorum hberorum burganſiuni; wic powe 
words [quam plurimorium} ſignify only a grdat man that 

and not the majority. And in- ther caſe of Kin '2 be 

Fi. ere and the mayor of Penryn, Cr. Kat. 19 C. U hee ect! 
Stra. £827" the defendant was duly elected, but not welb um Le 
pen 125. in, there was judgment of ouſter: againſt: him. AY th 

T, d . . | : . 

: was further obje&ed, that the verdict» ſets out, «that from 
the defendant was [worn in “ before the ſaid unf there 
Power,” whereas John Poter is before ſtatedt tobe by tl 
mayor at the time of the defendant's election, ali to 

no ſuch perſon is mentioned as Fames Puum doth 

[But this objection the court immediately over 25 
the words being before the ſaid ame: Power.”}: mayo 
It was replied, amongſt other things, that thougt their 

the by-law is not ſet out to be in writing, yet it be And! 

ing mentioned to be made dabito made, this objection ſuch t 

is not material. And as to what is: faid, that ſere tion, 

p 124 ral of the members * preſent at the aſſembly hen do ne 
the defendant was elected were uſurpersi; this doe Upon 

not appear by the verdict. As to the ſwearing, the here 

words quam plurimorum' may properly be undes. fore; 

ſtood of a majority, and it is not to be intended that do nc 

2 minority only were preſent, eſpecially as it is plan imply 

that a great many were there. title 

- Lee C. J. and Probyn juſt. were of opinion, tha © an 
this by-law, which is made by the whole body, ö of lo 
good as to the ſubje& matter of it; nothing being Uf 
done by it but regulating the election, by confer rom: 

n 


ring a power on the mayor, bailiffs and free but 


geſſes, of nominating three perſons in order to be the 6 
5 cCͤhoſen I ed. 
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-onter- 
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choſen mayor; which ſeems a very reaſonable re- 
gulation, and to fall within the reaſon of the caſes 


cited for the plaintiff. But Page juſt. doubted if 
the by-law is good. And Chapple juſt declined 


giving any opinion on this point; but he ſaid, 


that he had known caſes, where a ſelect body had a 
power to make by-laws ; and it has been objected, 


that they cannot reſtrain the number of the perſons. 


to be elected: But that here it may be different, 


becauſe this by-law is made by the whole body. 


Lee C. J. alſo ſaid, that the uſage. was not material 
on this record ; for the force of uſage ariſes only 


from the ſuppoſition of a by-law, of which, where 


there is none in being, it is evidence, examinable 


by the jury: But here a by-law is found. And 


8 to the election itſelf, Probyn juſt. ſaid, that it 
doth not appear that the mayor who preſided at it 
vas an illegal one, it being mentioned, that the 
mayor, bailiffs and burgeſſes acted as ſuch; and 
their right was not in judgment before this jury. 


And he faid further, that an officer de facto may do por. 163. 


ſuch acts as are for the preſervation of the conſtitu- 
tion, all one as the lord of a manor pro tempore may 
do neceſſary acts. The reſt of the court were ſilent 


upon this point: But they all held, that it was not 


here ſufficiently ſhewn the defendant was ſworn be- 


fore a majority, for the words * quam plurimorum®? 


do not neceſſarily ſignify this, but ſeem rather to 


imply a minority: And in theſe caſes a compleat 


title muſt be ſhewn,. by a good ſwearing, as well 
as an election; as it was determined iu the houſe 
of lords, in the The King and Pindar. (d) 


*P 125 


Upon this objection therefore the court were (% A 


ſtrongly inclined” to affirm the judgment. But ſer- 
jeant Parker being retained to argue the caſe for 
the defendant, an ulttrius concilium was now grant- 
ed. Pen. 241, 

| Berrington 
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1 1086. 4Bro, Berrington on the demiſe of Dormer againſt Park. 
10 P. C. 353. | Bunt aud others. 095 5 
An r N N eje&ment was brought on a demiſe made 
r October 1731. to hold from September then laſt 


eſſary to | 4 | 
avoida for twenty years; and upon Not guilty pleaded, a 


„ ug ſpecial verdi& was found: And the caſe was incf- 

emiſe in . 5 | 173 

the eject. fect this: 3 1 By © 

ment muſt John Dormer, Eſq ; and Sir John Dermer, (his ſon 

ſequent to and heir apparent) being ſeiſed of the lands in queſti 

that entry. on in fee, by feoffment dated 13 Auguſt 1662. and 
common recovery, conveyed the premiſſes to trul- 
tees and their heirs, part thereof to be to the uſe of 
Sir John Dormer for ninety- nine years, determinable 
on his life, and after his death, or other ſooner 
5 determination of the eſtate limited to the ſaid 
« Sir John Dormer,” to the uſe of the ſaid truſtees 
% during the life of Sir n Dormer,” to preſerve 
the contingent uſes, and after his deceaſe” to &.. 
anna Brown (the intended wife of Sir John Dorner) 
for her life for her jointure: And as for the reſt of | 
the premiſſes, to the uſe of John Dormer for his lite, 
remainder to the uſe of Sir hn Dormer for ninety- 
nine years, determinable on his life ; and after the 
determination of the ſaid ſeveral eſtates, all the pre- 
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miſſes are limited to the uſe of the firſt and other da\ 
ſons of Sir John Dormer on the ſaid Suſanna, in tail | wh 
male; and after ſeveral other uſes, * to the 5 x en 

| e 6  Kober 


Park. 
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60 Robert Dormer, ſecond ſon of the ſaid Jobn Dor- 
« mer, for ninety-nine years, if he ſhall ſo long live; 


« and from and *after the death of the ſaid Robert P. 126 


« Dormer, or other ſooner determination of the eſtate 
6 an limited to the ſaid Robert Dormer for nine- 


nine years as aforeſaid, to the uſe of ſaid Sir 


6 . J. and Sir W. C. [the truſtees] and their heirs, 
« for and during the natural life of the ſaid Robert 
« Dermer, upon truſt to ſupport contingent remain- 
„ders, and for that purpoſe to bring actions and 
% make entries as occafion ſhall require, but to per- 
« mit the ſaid Robert Dormer and his aſſigns to take 
« the rents and profits thereof during his natural life, 


« and after the end or other ſooner determination of 


e the ſaid term,“ to the uſe of the firſt and other 
ſons of Robert Dormer in tail male; and after ſeveral 
other remainders, | which are now ſpent | to the uſe 
of Euſeby Dormer [the father of the leſſor of the 


plaintiff ] for ninety-nine years determinable on his 
ite, with remainders to the truſtees to preſerve con- 


tingent remainders, and to the firſt and other ſons of 
Euſeby in tail male, Las before] remainder to ſaid 
John Dormer in tail general, remainder to his heirs 
and aſſigns. 

Eaſter term 1726. Robert Dormer, who was then 
poſſeſſed of the premiſſes for ninety-nine years, de- 


terminable on his life, (all the preceding limitations 


being ſpent) and Fleetwood his only ſon levied a fine 
of the ſaid premiſſes, whereupon a recovery was ſuf- 
tered to the uſe of Robert in fee. 

22 June 1726, Fleetwood, ſon of Robert, died 
without iſſue. 

16 September 1726. Robert died, leaving four 
daughters only; who with their huſbands (one of 
whom was Mr. juſtice Forteſcue 4 thereupon 
entred into the ſaid premiſſes. 


And 
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And Eaſter term 17 30. the ſaid daughters and 
their huſbands levied a fine of the ſaid premiſſes. 
*P127 3 September 1731. Euſeby Dormer died, leaving 
ue John Dormer his eldeſt fon : And the Heide 
remainders being ſpent, 
10 September 1731. the ſaid 
faid premiſſes to make the demiſe in the declaration; 
and 6 January 173 1. he actually entred into the pre. 
miſſes, claiming the ſame as his eſtate and freehold. 
The queſtions in this caſe were, (1) Whether the 
eſtate-tail, which John Dormer (the leſſor) was inti. 
tled to under the ſettlement, at the death of Eh 
his father, is barred, either by the fine levied by 
Robert and his ſon Fleetwood, and- the recovery ſuf. 
fered thereupon, or by the fine levied by the daugh. 
ters of Robert and their huſbands. 5 Sapa 
that the leſſor hath a right to the W whether 
he has purſued the proper method for recovery there- 
of, by bringing this eje&ment ; and whether this 
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laid before his actual entry for avoiding the laſt fine, 
And it was argued laſt Hilary term by Mr. Bool 
for the plaintiff, and ſerjeant Wright for the defen- 
dants ; and this term by Mr. Chute for the plaintiff, 

and ſolicitor general Strange for the defendants. 
It was argued for the plaintiff, (1) That no act has 
been done ſufficient to defeat the leſſor's right, 
For as to the firſt fine, conſidering this as levied by 
Robert Dormer only, it can have no manner of ope- 
ration, becauſe he was but tenant for years ; and 
conſequently as he had only a chattel intereſt, anda 
fine is in nature of a real action, the fine 7 operatur, 
and is a mere nullity. Saffyn's caſe, 5 Co. 123. b. 
124. 4. 3 Co. 77. b. Hardr. 400. 2 Lev. 52. S. C. 
2 Vent. 334. And it cannot be regarded as a fine 
founded 
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action be maintainable, as the day of the demiſe is - 
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'® and cxinded on a diſfeifin, - becauſe it is not found that 
es. Robert was out of poſſeſſion, but the aer Litt. 
raving fe. 279. Neither ean this fine have any effect, con- 
melnc I fidered as levied: *by Floetwwoed, for the ſame reaſon * P I 28 
sis before mentioned, viz. becaufe the frechold 
to the was in other perſons, and he had only a remainder 
ition; expectant thereon: For the truſtees had an eſtate pa- 
e pre. ramount and prior to that of Fleetwood ; and there- 
old, fore their eſtate could not be barred or diſplaced by 
Tr tlie his fine, it being impoſſible that a diſeontinuance 
| inti. mould be wrought by one who is not privy in eſtate. 
ehh Litt. ſect. 637. 9 Co. 106. a. 10 Co. 96, 97. 1 
d by Sid. 83. And the warranty in the fine is not in the 


ſuf. leaſt material, becaufe it does not deſcend on the 
ugh. preſent leſſor. This fine therefore being void, quia 
ſing partes finis nihil habuerunt, and no eſtate being there- 
ther by deveſted or diſplaced, it is to be thrown out of 
dere. the caſe as intirely immaterial. And as the recovery 
this is ſuffered thereon, this muſt drop too, becauſe 
le Is if the fine is void, there could be no good tenant to 
Ne, the præcipe, the freehold ſtill remaining in the truſtees 
volle for ſupporting the contingent remainders. The next 


fen. thing to be conſidered is, the fine levied by the 
tiff daughters of Robert and their huſbands, (Who have 
no manner of claim under the ſettlement) and the 


has legal conſequences thereof. Now all the effects 
zht, which a fine can poſſibly have, muſt be either by 
by way of bar or of diſcontinuance. It is plain that 
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this fine cannot work by way of bar, it being ex- 


nd preſly found that the leſſor entred into the premiſſes 1 
da within five years after the levying of it, aceording to [ 
- the ſtatute of 4 H. 7. c. 24- and the preſent aQtion is -f 


brought within one year after the entry, as is requir- 
ed by 4 A. c. 16. Neither can it work a diſeonti- 


muance, becauſe the defendants, without any right 
| or 


31 74 y *; 
ALI; a1 the q oh 
* = 88 
———— r ———ĩr*—r ßÄ— 


7 = 


* Pl 
ts — 4 
S 9 * 


* P _ = * — = yy ; a> 2 ce CHA - - D - — « —_— \ \ \ \ 

2 . ' 0 . — 7 3 * 5 — Rs A — ie R_ns — 7 IRE APE = * 8 5 

. — 2 * . 7 . 4 1 —— — 7 Wo OE MET 3 . . Sr md brig r 

"uy" ITE) Fes {en 2 ; O — * 5 2 H . Os an” coeur tf 1 2 eee wrt e 2 2 = : 

— ͤ » —— hh„»„»n)n . ð „/%%%ͤͤͤ ⁰¹OWð',¼,: 
— 8 —— 2 7 2 5 a — td 5 4 _ 4 p } 1 Score n TIS 1 1h DR. - 4 
* ge = 4 _ — — ws 5 3 Oo 7 . 2 4.4 n 2 IS * * PE" _ 
"PO IE 2 » N * — OI < 4 
— 


2 


— 7 Al ar 


l — IE, — 
— e 


nr 
; the 
B 
3 Sr 
1 


. ——— 
b — EL 


— nd.. ate 
2 * 


Ly <4. 


. * 7 
.  d-2> — * 
ELL — 
2 * ELIE — 
. 7 


So 


— — 
> ory et: 


& - — 92 
e 
C La 


— / 3 err 8 
A _ r + e 4 . N. . 
00000000 —* 4 r - 
< pra ES 2 ; y N , 
. e * 2 
= *, & A427 
— 


3 
— 7 —— — pe —_— — J 26s 
— — — * — . CTY - 


— 4327 


— Lady or 8 
iT; 4 LY 


HILARY TERM, 11 GEO. II. 1737. 
or colour of title, under the ſettlement, entred into 
the premiſſes, whereby they became diſſeiſors, and 
gained the intire fee. Litt. ſect.— Their acts there. 
fore cannot amount to a diſcontinuance; for to make 


this, (1) There muſt be an eſtate deveſted; (Co. Lit. 


327. 6.) and this was impoſhble. in the preſent caſe, 
as there was no eſtate left in the diſſeiſee. And (2) 
none can deveſt an eſtate- tail but one who was once 


ſeiſed thereof: (Co. Lit. 333. b. 338. 5. ſect. 633.) 


Whereas here the leſſor v as intitled to an eſtate. tail 
which the cogniſors were utter ſtrangers to. And in 


P 129 this *caſe the warranty can make no diſcontinuance, 


becauſe that can only diſcontinue the eſtate of him on 
whom it deſcends. To the ſecond point it was ar. 
gued, that as the leſſor's right of entry ſtill continu- 


ed, for the reaſons before mentioned, he may bring 


an ejectment, and lay the day of his demiſe at any 


time ſubſequent to the diſſeiſin, and to the aceruing 


of his title, in order to recover the meſne profits. 


And though the day of the demiſe is here antecedent 
to the leſſor's entry, yet this action is maintainable, 


becauſe the entry was not neceſſary to intitle him to 


the action, but only to preſerve his right of entry: 


And as this ejectment is brought within five years 


after the fine, and conſequently the fine has no ef. 


fect, there was no need of proving any entry. The 
finding therefore of the time when the leſſor entred, 
is to be rejected as a circumſtance quite immaterial; 
for the ſaving of a grant or ſtatute is to be conſidered 
as part thereof; (Cro. El. 372. pl. 19. Curt. 99.) 
and conſequently when the leſſor proved himſelf to be 


. within the ſaving, it was ſufficient, as he was thereby 
taken out of the ſtatute : And it appears that at the 


time of the demiſe he had an eſtate in the premiſſes, 
the word /aving implying the exiſtence of 8 
| 5 | — 
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aved, Upon this verdict he has a compleat title: 
And a verdict will ſometimes cure a fatal miſtake in 
| the declaration, even where the realty is concerned. 


dab. 109, 110, 111. It is alſo material, that in 
ejectment the demiſe is only a fiction in law, and a 
matter in pais between the leſſor and leſſee; and in 
| this caſe it works an eſtopple between them, becauſe 
it being for twenty years, it muſt be by deed. Here 
is alſo a confeſſion. of leaſe, entry and ouſter ; and as 
the leaſe muſt be made on the land, the parties ad- 


mit by this confeſſion, that the leſſor was then in 


poſſeſſion, and are concluded hereby. Beſides, by 
the leſſor's entry he was remitted, and conſequently 
muſt be conſidered by relation, as having been in 
poſſeſſion ab initio, All tortious and injurious acts 
done during the diſſeiſin are thereby purged : 
(11 Co. 51. 4. 5. Hob. 98.) And by the ſame reaſon 
it makes good all the meſne acts done by the diſſeiſee, 
except ſuch as are void, which *indeed will not be 
ralidated thereby. 2 Co. 55. b. It is alſo proper to 
be conſidered, whether an ejectment is not a proper 
action within the ſtatute of H. 7. for avoiding a fine. 


*P 130 


Now formerly, the uſe of ejectments was only for a 


termor to recover his term where his lord ejected 
him, and afterwards they were uſed upon an eject- 
ment by a ſtranger : But in the time of lord Dyer, 


actions, and have ever ſince been uſed accordingly. 
Hale's preface to Rolls Abr. It is therefore reaſon- 


the meaning of the act, according to the old rule, 
ad ea que frequentius accidunt jura adaptantur : For 


gencies of the times, and are often taken to extend 
to remedies which were not uſed at the time of mak- 


ing 


they began to be brought in the place of other real 
able that this ſhould be taken to be an action within 


laws are always to be conſtrued according to the exi- 
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ch n lis been allowed as ſufficient to ſave the time upon 
gives WY the ſtatute of Fac. 1. of limitations, becauſe it an- 
wers the purpoſe of real actions, in being notice, 
cilty, equally with thoſe, to the tenant in poſſeſſion. And 


nd an laſtly, (it was ſaid) there is no caſe where it is de- 


termined, that an ejectment, at this time of day, is 


atute, 
ds in. not comprehended within the act. 
Ee and On the other ſide it was argued, (1) That the fore 


nat. WY kevied by Robert, though he was tenant for years on- 
quity, h, is not void, but voidable only, by entry or ac- 


where on; and the exception, quad partes finis nibil habue- 


159. unt, &'c. implies, that it muſt be avoided by proper 
anded WY pleading in an action. Such fines are certainly 


dy in. good by concluſion between the parties. Bro. Fines 


it bye 109. And though nonclaim will not prevent 
em. trangers from taking advantage of the above excep- 
rec. don, (Moor 251.) yet ſuch fine is a bar till it be 
be fu. properly avoided. As to the joining of the remain- 
6 der- man (Fleetwood) in this fine, ſuppoſing an inter- 
mediate eſtate of freehold in others, this will be of no 


remainder to the firſt ſon of Robert became veſted as 
oon as he was born. By the firſt part of the limita- 


the truſtees to hold © for his life:“ Which is abſurd 
and void, as being impoſſible to take effect. Co. 
Lit. 28. b. Cholmley's caſe. 2 Co. 51. a.  Yelv. 149. 
Noy 132. The other words [or other ſooner deter- 
mination ] plainly make the remainder contingent : 
And though the truſtees were in eſſe, this will not 


| ture accident. Boraſton's caſe, 3 Co. 19. S. C. 2 
Rol 


mail; but as the limitation to the truſtees is here 
renned, the freehold was in Fleetwood, and not in the 
truſtees : Fot the remainder limited to them is either a 
void or contingent one; in either of which caſes the 


tion, the eſtate is limited “ after Robert's death to 


make it a *veſted intereſt, it being to ariſe on a fu- P 132 
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5 HILARY TERM, 11 GEO. IL 1 737: 
Roll. 419. Theſe words muſt mean ſomething to 


happen in the life-time of Robert, becauſe the truſtee, _ 
are, by other words, to hold after his death: And right 
as no contingency then happened, (for the joining of | ceptec 
Robert with Fleetwood in the fine makes no' forfeiture, $7, b. 
but each thereby granted what he lawfully might) the H. 7. 
conſequence is, that the firſt remainder that could ing to 
veſt did veſt; ſor the law will not ſuffer the freehold Where! 
to remain in abeyance. Bowles's caſe, 11 Co. 80. 4. Wl 1 af 
And this - conſtruction is alſo enforced by the ſubſe. zs ſu 
quent limitation to the firſt ſon of Robert, the words point 
being, “and after the end or other ſooner determi- recovi 
«© nation of the term ;** which muſt mean the term ing la 
of ninety-nine years, limited to Robert: So that by kw ti 
the words of the deed, as ſoon as a ſon is born, the a by 
eſtate of the truſtees is to end. And the intent of in the 
the parties is not fruſtrated by this conſtruction, be. 2 by 
cauſe there was no need of a continuance of the Wil (wing 
eſtate of the truſtees, when the very perſon was born two 01 
to take the remainder for whoſe fake the limitation WM tion t. 
to them was made. In a court of equity, truſtees the a 
are always conſidered as the in{truments only of the WW theres 
perſon for whoſe ſake they are made truſtees ; and Wil to the 
therefore if they were to do any act which they had a becau 
legal power of doing at the inſtance of ſuch a perſon, WW in ſpe 
they would not be ſubject to cenſure. And a court of I they \ 
law, where the parties now are, will not reject ſenfible Wl the ti 
words out of a deed. For theſe reaſons this fine 1s grant 


well levied ; and conſequently there was a tenant of WW when 
the freehold, againſt whom the whole eſtate could be haf 
recovered ; And the leſſor is barred by the recovery, certai 


on account, not of a recompence but of a better lt is a 


right in the defendants. As to the fine levied by the in ej. 

defendants, this (it was admitted) could not make Wi n 

a diſcontinuance, becauſe they had no eſtate. They C. 2. 

were diſſeiſors of the fee; and ſo it is agreed on the Wi thi a 

other fide. And a fine levied by a diſſeiſor with wm 
. Fi 
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| | - | 
claim is an effectual bar; for if the parties be ſeiſed 
of the freehold, it is not material whether it be by 
right or wrong; and to ſuch fine it cannot be ex- 
cepted, quod partes finis nihil *habuerunt. 3 Co. 79. a. b. P 133 
87, b. Co. Lit. 298. a. 372. b. 2 Lev. 32. The act of 
H. 7. is a ſtatute of repoſe, and a fine levied accord- 
ing to it is notice to all perſons of an eſtate gained 
thereby ; and conſequently if they who have right do 
not afſert it in time, it is their own fault. However, 
13 ſuch fine alone is not an effectual bar, the next | | 
point to be conſidered is, whether the plaintiff can mn 
recover in this ejectment, the day of the demiſe be- | 
ing laid before the entry of the leflor. At common 
aw there were four ways of claim, two by record, 
s by præcipe quod reddat, or entry of a claim entred 
in the record of the foot of the fine, and two in pais, 
33 by actual entry or continual claim. And by the 
ſaving of the ſtatute of H. 7. they are reduced to 
two only, viz. action and lawful entry. The queſ- 
ton then is, what is the meaning of theſe words in 
the act; which being a quicting one, the ſaving 
thereof is to be conſtrued ſtrictly. Moor 457. As 
to the word [action this cannot take in ejectments, 
becauſe (it is admitted) theſe were not in uſe, unleſs 
1n ſpecial caſes, in the reign of H. 7. and even now 
they will not lie in all caſes, as after a deſcent, or - 
the time of limitation expired : And ſtatutes and 
grants are to be expounded according to the time 
hen they were made. Beſides, an ejectment is on- 
ya fictitious proceeding, (Salk. 246.) and the act 
certainly means, not a fictitious but a real action. 
lt is alſo a ſuit, not of the leſſor but of the plaintiff 
mn ejectment. 2 Roll. 653. pl. 29. Goodtitle on the 
demiſe of lord Gower and Thruſtout, (a) Mich. 9 (a) 2. Stra. 
2. in this court. In ejectment it was objeQed, 1023. 
Mat a knight ought to be returned on the jury; but 
= M . | the 
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the court over-ruled the objection, becauſe it was to 
| be conſidered as the ſuit of the leflee : And they 
% Het. cited Holborne and King ſton, (b) in the houſe of 
Berne en lords, brought by writ of error from Ireland, where 
4" 1.5 v, in ejectment the ſame point was determined accord. 
Babbingtm ingly. There is alſo a great difference between ac. 
0. 114. tions brought for recovering the freehold, and pol. 
ante 89. ſeſſory actions, which an ejectment is. The other 
words in the ſtatute mean an actual entry. 2 Inf, 
518. And it has been determined, that an entry in 
* P 134 ejectment is not *ſufficient to avoid a fine. 1 Sand. 
| 319. 8. C. 1 Vent. 42. S. C. 1 Mod. 10. S. C. 
V. Oatesv, 2 Keb. 555. Skin. 424. And accordingly it was 
Brydm, 3 reſolved, anno 1703. by all the judges of England, 
et. except baron Price, that 1n caſe of a fine, there muſt 
Cztor, Doug. be an actual entry; and an entry to deliver a decla- 
. ration in ejectment is not ſufficient. [Which reſolu- 
ard. 2 Wilſ. tion is not reported in any of the books.] The con- 
"0 N. ſequence hereof is, that in this caſe the actual entry 
. being after the demiſe, this cannot ſupport the pre- 
ſent action, though it will take away the effect of the 
fine: For it is impoſſible that one out of poſſeſſion 
ſhould maintain a poſſeſſory action; and it is contra- 
ry to experience that an entry after the day of the 
demiſe ſhould maintain an ejectment by way of re. 
lation. Formerly, as it has been admitted, an 
ejectment lay only between a leſſor and leſſee; and 
therefore it would be very ſtrange if a diſſeiſee can 
now maintain one àgainſt a diſſeiſor before entry. 
And the ſtatute of 4 A. c. 16. means an actual en- 
try, and ſhews that a previous one is requiſite. Up- 
on the whole matter therefore the party is at leaſt 
barred of this action, he having made no entry be- 


fore the demiſe to gain the poſſeſſion. 
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It was replied in anſwer to the principal objecti- 
on, that the freehold was in Fleetwood Dormer at the 
time of levying the firſt fine; that as in purchaſes 
the pecuniary conſideration makes it reaſonable to 
conſtrue deeds againſt the grantor, ſo in the caſe of 
voluntary deeds and family ſettlements, the conſtruc- 
tion muſt be guided by the intent of the donor, 
- ut res magis valeat quam pereat. 
Plowd. 161. Benl. Finch 60. And this rule 
holds place moſt ſtrongly in thoſe caſes where the in- 
tent is to keep an eſtate in the male part of the fa« 
mily, which is preferable to the female, as by the 
former the name 1s preſerved. Plowd. 305. 
Rep. 219. It is alſo to be remarked, that both 
wills and deeds are to be conſidered as they ſtood at 
the time of their making; and therefore in Williams 


mainders, it was ſaid by lord Hlardwicke, that 
though at that time there were but two perſons in 
eſe, the caſe was to be conſidered as it ſtood at the 
time of the will; and therefore as there might have 
been more perſons in being, the court determined 
againſt the croſs remainders, according to the rule, 
that there cannot be ſuch remainders between more 
than two by implication. So here, as the eſtate of 
the truſtees was limited only to ſupport the remain- 
der to the firſt ſon of Robert, if he had not been 


and his being born before was merely accidental, the 
ſettlement is to be conſidered in the ſame manner as 
if he had not been born till afterwards. lt is ano- 
ther general rule, that remainders are never to be 
conſidered as contingent, where by any conſtruction 
tiey can be taken for veſted. Chudlcigh's caſe, 1 
(%. Now as to the deed itſelf, it is to be obſerved 
M * | in 


Litt. ſect. 283. 


Litt. 


born till after the determination of Robert's eſtate, 


(c) 2 Stra. 


5 . , 6. 2 Bar- 
and Browne, (c) Mich. 8 G. 2. in this court, where os 231. 


the queſtion was upon a will in relation to croſs *re- 4: 
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HILARY TERM, 11 GEO. II. 2737. 
in general, that by the firſt part thereof a good c 


eſtate of fee-ſimple is veſted in the truſtees ; and no g 

more is to be taken from them than what is ſufficient ci 

to ſerve the donor's intent as to the uſes. In Shaw W 

(% 2 Stra. and Wergh (d) in K. B. there was a deviſe to truſtees in 
798. Fitz- by ambiguous words, and they were enlarged in 

58. Eg. ab. order to ſerve the uſes. Beſides, as Robert was u 

184. plainly but a tenant for years, if the freehold was not ( 

in the truſtees, it muſt have been in abeyance, if al 

the birth of a ſon, which was merely accidental, had dc 

not happened ; and then all the uſes might have been by 

fruſtrated by a feoffment by Robert. As to the words, ay 

* and from and after the death of the ſaid Robert, (2 

* or other ſooner determination of the eſtate herein tal 

limited to the ſaid Robert as aforeſaid; ec.” theſe Fo 

are inſerted only to accelerate the entry of the truſ. for 

tees for the preſervation of the uſes both implied and do 

expreſſed, and muſt be conſtrued reddendo finguls pu 

fingulis, And it is to be obſerved, that the ultimate nat 

determination of Robert's eſtate is certain, viz. the qui 

end of the term of ninety-nine years by efflux of time; be 

and his death and forfeiture are things which would wh 

be implied in law if theſe words had been omitted; ble 

fo that the time is the true meafure of his eſtate, bre 

Plowd. 108, 109. Dy. 261. 5. 1 Co. 154. From fits 

P 136 hence it follows, that though Robert's death or for- leſſ 

feiture are things which might or might not happen, bis 

yet as the term muſt neceſſarily end as aforeſaid, the he 

remainder to the truſtees is not contingent. Boraſton's * 


caſe, 3 Co. 21. a. b. Pollex. 56. Raym. 427. Hutt. 
118. The words juſt before the limitation to the Nl Ce 
firſt ſon of Robert, [after the end, c. of the ſaid 
term] may as well be conſtrued to mean the eſtate 
pur auter vie limited to the truſtees, as the term li- 


mited to Robert. Laſtly, if the conſtruction ect, 
c 
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HILARY TERM, 11 GEO, II. 17 37. 
ed for by the plaintiff be allowed, the intent of the 


grantor will take place; and this is ſuch as the law 


commends, viz. the honour and name of the family, 
which ought to be preſerved notwithſtanding a little 
inaccuracy in the compoſer of the ſettlement. 


The court, who argued /zriatim, gave no opinion 


upon the firſt point : But they unanimouſly held, 


(.) That an actual entry is neceſſary to avoid a fine ; 


and this 1s now ſo fully ſettled, that it 1s not to be 
doubted or diſputed. And C. J. ſaid, that this is 
by way of conformity with the antient method of 
avoiding fines, which is mentioned in 2 Inf. 518. 
(2) It was alſo reſolved, that this action is not main- 
tainable, becauſe the demiſe is previous to the entry: 


For in the caſe of a fine, the party hath no title be- 


fore an entry; the reaſon whereof (as C. J. ſaid) 
does not ariſe from the ſtatute of H. 7. but from the 
puiſſance of a fine at common law, this being in the 
nature of a recovery in a real action: And conſe- 
quently the demiſe is abſolutely void, and it cannot 
be made good by a ſubſequent entry by relation, 
which can make good ſuch acts only as are voida- 
ble. This caſe therefore is not parallel to an action 
brought by a diſſeiſee after entry for the meſne pro- 
fits, to which it has been compared; for here if the 
leſſor is intitled to the meſne profits from the time of 
his demiſe, he will recover them from a time when 
he had no title; whereas in the other, che profits 
are recoverable only from the time when the diſſeiſee 
had a title. And Chapple juſt. ſaid, that there was a 
great difference between an entry for purging a diſ- 


ſeiſin, and an * entry for avoiding a fine; for which * P 137 


he cited Moor 450, 457. | 


Upon 
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 Hardwicke, then C. J. of this court, was ſtrongly 


that this action was not maintainable, for the ſame 


ing then out of poſſeſſion.” 


debate and conſideration, it was unanimouſly held, that the remainder to the 
and that it was not a contingent but a veſted remainder, to take effect in poſ. | 


conſequently that the fine being levied by tenant for years was void, and the 
recovery too. Judgment therefore for the plaintiff: And afterwards it wa 


opinion of the Judges, 48 delivered by Lord Chief Juſtice Wilkes, is reported, 


| HILARY TERM, 11 GEO. Il. 1737. 
Upon this ſecond point Judgment was given for 
the defendants. And a writ of error being after. 


wards brought in parliament, it was there affirmed, 
Note ; Upon the firſt argument of this caſe, lord 


inclined to think, (but without giving an opinion) 


reaſon which the court now went on, viz. becauſe 
the demiſe is laid before the entry, and conſequently 
is to be conſidered as abſolutely void, the leſſor be 


See the caſes referred to Ante p- 134 margin. 
S Fa 


* Mich. 14 G. 2. ink, B. in anew coor: 8 by the ſame par- 
ties for the ſamè lands, where the demiſe laid was ſubſequent to the entty, 2 
ſpecial verdict was found to the ſame effect as in this caſe : And aftergreat 
truſtees was good, by reaſon of the words, [or other ſooner determination] | 


ſeſſion on the determination of the precedent eſtate in any manner; and 


affirmed in parliament. (A) 4 Bro. P. C. 405. See. 3 Atk, 135. where the 


The 
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fot the defendant, and Mr. Bootle for the proſecutor : 


can be taken advantage of on demurrer. An indictment for a nuiſance on the Thames need 
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The King againſt Haddock. 


NDICTMENT at a ſeſſions mentioned in the ef ae. 
caption to be © held 5 Apr tl 1737. for the certiorari to 


« conſervation of the river Thames at Fulham, c. digen 
( indictment, 


before Sir John Thomſon, mayor of the city of it is not ne- 
ceſſary that 4 


London, and conſervator of the river of Thames, ; mond 


« 2nd of the water of Medway :'* And it was for appear by 
the caption, 


putting and placing on the ſoil of the ſaid river of , fat 
Thames on the firſt day of Augu/t 1732. [in figures] authority 


200 [in figures] loads of brick, &c. to the damage , hel 


of the King's ſubjects. To this indictment the but it mus 


by f appear that 
defendant demurs. the 


And it was argued laſt Michaelmas term by Mr. court has 


Filmer for the defendant, and ſolicitor general Strange Juriſdici- 
on, YQuare, 


for the proſecutor; and this term by ſerjeant Wright whether 
this ſuffici- 
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And the defendant's * counſel took the following vs _— , 


exceptions to the indictment. the caſe at 


bar, whe- 
i * | DE ther; num 
bers may be expreſſed in common figures in an indictment, and whether want of addition 


not ſtate the terminus a quo, and ad quem it flows. 


85 . TY To 
1. In the caption it is not ſhewn by what authority 
the court was held, whether it be by cuſtom or char- 
ter: And without this the caption is not compleat, 
the reaſon of a caption being in order to ſhew a 
juriſdiction, So it is in the caſe of proceedings be- 


tore commiſſioners, of oyer and terminer, of gaol- 
; delivery, 


(a) 2 Bar- 


nard. 347. 


425. 


See 2 Stra. 
goo, S. C. 


pacis] were not a ſufficient deſcription, and that 


in an inferior court, he muſt ſhew by what authority 
2 Lutw. 1457. 3 Lev. 141. 1 Saund. 74. It ii 
London claims the conſervancy of the Thames and 
For bythe 17 R. 2. c. 9. and 1 H. 4. c. 12. the 


juſlices of peace have the conſervancy of the rivers 


known that the Thames riſes at Thane in Oxfordſpire, 
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delivery, and before juſtices of peace. Hale Hip, 
P. C. Vol. 2. 166. Tremaine 200, 219, 230, 280, 
307, 330. 2 Keb. 139. Salk. 195. King and Stough. 
ton (a) Hil. 4 Geo. 2. Indictment for a nuſance 
found at a ſeſſions ſaid to be © held coram cuſtud 
s paris nec. non jufticiarits ad pacem & oyer & terni. 
* mer ; and it was objected, that the words [uſted 


the other words [nec non juſticiariis] did not help 
it: And Paſch. 4G. 2. judgment was given for the 
defendant, upon this and other objections, [But 
Lee C. J. ſaid, that he believed the court delivered 
no opinion upon that exception. ] And ſo if a par- 
ty juſtifies in pleading under a proceſs or judgment 


that court is holden. 8 Co. 133. a. Cro. Fac. 184. 
alſo material, that by this caption the lord mayor of 


Medway generally; whereas there is no ſuch officer: 


within their reſpective counties, and the mayor of 
L. has only a limited authority: And it is well 


and paſſes through ſeveral counties. Rivers and 
highways are conſidered ts infinite. No juriſdiction 
therefore appears by this caption to be in the perſon 
before whom this indictment was taken. Beſides, 
there are two different conſervancies, viz. one 
with reſpect to the fiſhery, and another with reſpect | 
to nuiſances; and it is not expreſſed which of them 
is meant here. (2) The year of the lord when the 
offence was committed, and alſo the quantities of 
brick, are expreſſed in common figures, which in 
indictments is not allowable, 2 Hale's Hiſt. P. C. 

| 170, 
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170. 1 Sid. 40. 8. C. 1 Keb. 19. Style 88. 


Salk. 195. By theſe books it appears that Roman 
figures in pleading and indictments were not good 
when the proceedings were in Latin; and though 


the late act of 6 G. 2. c. 14. makes an alteration 
in that part of the preceding act of 4 G. 2. c. 26. 


which requires all words to be written at length, 


yet as it only allows of figures where they were com- 


monly uſed before, they ought not to be uſed here. 
(z) In this indictment there is no addition of the 


defendant's myſtery or degree, as is required by 
. H. 5. c. 5. Style 26, 109, 394. 2 Hale's Hiſt. 


P. C. 176. Danv. Abr. 237. King and Bowes, Eajt. 


56. 1. Motion by Mr. Raby to quaſh an indict- 
ment for keeping a gaming-houſe, becauſe there 
was no addition to the defendant's name ; and quaſh- 
ed accordingly. But in the preſent caſe the de- 
fendant could not, by the courſe of the court, apply 
to have this indictment quaſhed, it being for a nui- 


ſance. (4) As the river Thames, where the nul- 


lance is committed, is an highway, the terminus a quo, 
and terminus ad quem, ought to have been ſet out: 
For the court 1s not to take notice that this river 


runs from ſea to ſea. 2 Roll. 8 1. pl. 18. 1 Keb. 
286. (5) The names of the jurors are not here 


returned, nor does it appear that there were twelve 
of them, the words being, & on the oaths of good 
and lawful men.” 2 Hales Hit, P. C. 167. 

In anſwer to theſe objections it was urged, 
(1) That it ſufficiently appears by the ſtyle of the 
preſentment, and by what the court will judicially 


take notice of, by what authority the court of con- 
| ſervancy was held; and alſo that the mayor of L. 


bath a juriſdiction in the preſent caſe. By the 
7 R. 2. c. 9. the juſtices of peace are impowered 
to have the conſervation of all rivers within their 
relpeQive counties, and a juriſdiction is thereby 
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erected in the mayor or warden of London to have 

| the conſervancy of the river Thames from Staineſbridge 

to London and in the water Medway : And by the 

P 140 ſubſequent act of 4 H. 7. *c. 15. (Raft. Statutes 197.) 

the juriſdiction of the mayor is enlarged. 4 Inſt. 250. 

Now the act of RK. 2. 1s plainly a publick law, where. 

of the court will take judicial notice, (according to 

Holland's cafe in 4 Co. 76.) as a juriſdiction is there. 

by given to all the juſtices of peace throughout the 

kingdom; and though the other part of the ſtatute, 

| is confined to a particular part of the realm, yet the 

70 Sen“ court will take notice of the whole clauſe. The 

466 court will alſo take notice of the cuſtoms of the 

y.anes. city of London, they being confirmed by act of pat. 

bon 304, lament; and by force of theſe this court of conſer. 

00 10 Med Vancy was held. Co. Entr. 535. 1 Roll. 557. pl. b. 

338. Se. S toto s ſurvey of London. Fazakerly and Wiltſhire (b.) 
yy It is alſo ſufficiently plain that the court was held at 

a place where the mayor of London has a juriſdiction, 

it being expreſly mentioned to be © at. Fulhan 

„ within the county of Middle/ex,” where too the 

the nuiſance is ſaid to be committed: For this court 

will take notice, that Fulham lies on the banks of 

the Thames within the county of Middleſex, as this ap- 

pears by the 12G. l. c. 36. and 1 G. 2. c. 18. which 

are made publick acts. Beſides, there is no need 

in this caſe to ſlate by what authority the court is 

held: For where a proceeding originally inſtituted 

in an inferior court is brought up here, no objection 

can be taken in this court but what would have been 

a good one in the court below, becauſe it is only 

returned how it ſtands there. Now it is certain that 

this matter could not have been objected below, be- 

cauſe the judge, and every one there, muſt be ſup- 

poſed to know by what authority the court is held. 

1 Roll. Rep. 106. Hetl. 158. Hob. 86, 87. And 

therefore this caſe is very different from thoſe where 

a juriſdiction is brought in queſtion in another 

court, to juſtify. any act done under it; in 
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2 which laſt caſes it is (to be ſure) neceſſary to ſet it "i 
b dh. out. It was farther ſaid, that all the precedents are 

4 in this form: And a ſearch, having been made, the 

{6 following were found and produced, all of them 

—_ being in the ſame ſtyle and words with the preſent 


5 caption. Queen and Coppen, Mich. 5 A. In that 

98 Jcaſe (as appears by the minute book) there was a 

it the demurrer to the preſentment ; and after argument F 141 
tatute by Raymond on the one fide, and the recorder of 


London on the other, the proſecutor had judgment. 
Queen and Coppen, eodem termino. Demurrer, and judg- 
ment for the proſecutor. King and Smith, Trin. 6 G. 
1. King and Smith, eodem termino. King and Browne, 
Mich. 5 G. 2. King and Browne, eodem termino. 
King and Watts, Trin. 6 G. 2. King and Watts, 
exdem termino. King and Delannet, eodem termino. 
All the preſentments being therefore in this manner, 
(fuppoſing that the exception is in itſelf material,) yet 0 
as It is communis error, it is too late now to allow it; 
for if it be, all the former preſentments will be over- 
turned. In the caſe of the corporation of Bewdley, (c) ( 
(which was upon a /cire facias) it was objected, ante 115 
that it was not a caſe within the venire act, whereby 
the jury are required to come de ccrpore comitatus, 
it being neither a ſuit or action: And it was held, 
that if that had been the firſt inſtance, the objection 
would be a good one; but all the precedents in the 
crown. office (which were not above fix or ſeven) 
being in this manner, the court diſallowed the ob- 
jection, becauſe it would overturn all the former pro- 
ceedings. And the ſame argument is uſed in 
Rarolyns's caſe, 4 Co. 53. b. 54. a. (2) Before the 
ate acts of parliament for turning the proceedings 
into Engliſh, Roman figures might be uſed in in- 
lictments, becauſe this was agreeable to the 36 E. 3. 
* 15. 1 Vent. 256. King and -Teomans, Paſch. 
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11 V. z. in K. B. [of which caſe, Bootle ſaid, be 

had a manuſcript report.] There, in the caption of 

the indictment, the year of our lord was expreſſed 

in common Engliſh figures [1697,7 and it was held 

ill: But the report ſays, that if it had been in Roman 

8. P. as figures, it would have been very well.“ The queſti. 
ton: by a ON then is, what alteration is made by theſe late a, 
Now by the firſt of them it is enacted, that the pro. 
ceedings ſhall be in ſuch a common legible hand and 


Corcner. 
R. V, Pi- 
lips Stra. 


261. characters as acts of parliament are uſually ingroſſed 


in: And it is common for aQs to' be in figure, 
And the laſt {tatute was made to obviate all oh. 


$85. 
and | 
the \ 
[de n 
app 


agen 


| term, 


houl: 
very « 
and t 
vanta 
this ! 


jections of this nature; and by this, what was good jb. 

before in Roman is now good in common figures, “ 

| As to Hale's Hit. 170. cited contra; What is there ava 

1 p 142 faid relates not to criminal but to capita] caſes, a We 

40 appears by the head of the chapter. (3) This is a] hor 

1 cauſe out of the ſtatute of additions; for that ad bo al 

0 relates only to ſuch proceedings whereon outlawries _ 

. are founded; but this being only a preſentment in a * 

"gt court of conſervancy, no proceſs of outlawry lies; of 

1 for if the defendant does not appear, he is fined; ” 1 

1 and if he appears and 1s found guilty, judgment 1s ry 

1 given to abate the nuiſance, and the party is fined, ya 

1 and the fine eſtreated into the Exchequer. The word : ; 

1 indictment] comes the neareſt to this caſe of any i 

„ uſed in the act, but that does not include it. But 3 

„ ſuppoſing an addition to have been neceſſary, yet daß, 

„ the want of it is cured by the appearance of the de. ... 

„ fendant, all one as in the caſe of a miſnomer, and for * 

is 1p the ſame reaſon: For the reaſon of an addition is, 8 

WES: that one perſon may nct be arreſted or outlawed The. 

AH inſtead of another, and ſo it appears by the act it lie 

| ETA ſelf; but if conſtat de perſona, that ſuch an one | lion. 

„ meant, and he confeſſes it, the reaſon intirely ceaſes. = 

{| i 2 Roll. Rep. 225: 8. C. Cre. Fac. 610. 1K. Full, 
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and Charleton. (d) In an appeal de morte viri by 
the wife, it was held that the want of the words 


1 1 
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3. 8. C. 1 Sid. 247. Comb. 70. Witherington 

(d) Ante 
68. 


[de norte viri ſui] in the exigent was cured by the 
pearance of the party. Here alſo there has been 


2 general imparlance, for the appearance is of Eaſter 
term, and ſo it paſſes on till Trinity term; whereas it 
hould have been a ſpecial imparlance, (which is 
rery common, and the form of which is in 7 H. 6. 39.) 
and the defendant thereby might have ſaved all ad- 


rantages, and guarded againſt this eſtoppel : But by 
this imparlance the objection is waived. 35 H. 6. 
36. Keil. 93. 1 Lutw. 22. 1 Vent. 236. 2 Keb. 
134. Beſides, the defendant ought to have taken 
advantage of this matter, either by way of excep- 
tion, (2 Hale's Hift. P. C. 175, 176.) or elſe by plea 

in abatement : The ſtatute fays, the writ, TG. ſhall 
be abated ; and there are many inſtances where there 
have been pleas in abatement, as well where there 


bas been no addition, as where there is a falſe one. „= Hart 


Cliff's Entr. 15, 16. Reeve and Trundal. (e) That f. C. 190. 


| . LO 0 Omyas 
was an appeal without any addition, and this was eee 


pleaded in abatement, * and held a good way of Stra. 402. 


taking advantage thereof: And the writ was abated, 1 143 
and the cauſe tried upon another appeal. This objec- 


tion therefore, which goes only to the form, and in 
ciril actions enables the party to deſtroy one writ 
by giving a better, the defendant here cannot avail 
himſelf of by way of demurrer, there being no ſuch 
thing as a demurrer in abatement. (4) This being 
in the caſe of a navigable river, the court is to take 
notice from whence and where it flows; and 1 510.2 
The King and Hammond,(f ) Hil. 3 G. 1. lord chief juſ- 382. ira. 
tice Parker ſaid, that the court is to take notice that 44. 
lighways in an iſland go from the ſea on the one ſide 
to the fea on the other. In this caſe, if it flows to 
Fulam it is ſufficient. And all the precedents 
are in this manner As to the laſt objection, it 
appeared on producing the record that the jurors 
names 
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names were there inſerted to the number of twelve, 
And the maſter of the crown- office ſaid, that it v 
uſual to omit the names in copies for the ſake of bre. 
vity. This objection therefore fell of courſe. [And 


: authority of the ſaid caſe of The King and Hammond, 
_ where it was over-ruled. ] | , 

It was replied, amongſt other things, in ſupport 

of the three firſt objections, (1) That though the 
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poſes public acts, yet the court cannot take notice 
what juſtices have a power under them; nor do they 
make the mayor of London conſervator of all the 
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rity appears thereby to be a limited one: Whereas 
here it is ſet out to be general, as to the Thames and 
Medway. And as to the cuſtoms of London, there 
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whether the courts of the city of London, in returning 


And as to this point, there is no difference between 
theſe and other inferior courts. Pulton de pace regis 
176. pl. 22, 31. 
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proceedings below, and is a thing very material. 
*P 144 2 Hale's Hit. 16 5. And as to the precedents which 
have been produced, it doth not appear that this 
exception was there taken; And if the mayor has 
uſurped ſuch an authority, it is time to put an end 

to it. Upon the whole therefore, this appears to be 

an indictment coram non fudice. (2) The queſtion 
under this exception is, whether before the late acts, 
Roman figures in indictments were good. They 
certainly were not. In the caſe cited of The King 
and Teomans, the figures were in the caption, which 
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ſerjeant Wright gave up the fourth objection, on the 


ſtatutes relating to the conſervancy be to ſome pur. 
rivers in England; but, on the contrary, his autho- 
is no cuſtom here alledged. The queſtion only is, 


their proceedings ought not to ſhew their authority. 


Stamf. P. C. 96. H. P. C. 207. | 
In the caſe of an indictment the juriſdiction ought to 
be ſhewn in the caption, as this is no part of the 
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is only a return; but here they are in the body of 


the preſentment. As to the late ſtatutes, they leave 
the matter as it was before. Neither of them was 
made to introduce figures, where they were not be- 
fore uſed, but rather to reſtrain them. (3) This is 
a caſe within the ſtatute of additions, as every pre- 
ſentment, or accuſation is in the- nature of an 


indictment. And it cannot be objected with any 


force, that this defect is cured by the party's appear- 
ance, becauſe without an appearance it is impoſſible 


he ſhould take advantage of it. Indeed if he appears - 


and pleads to the iſſue without taking any exception, 
he loſes the benefit of the act; but that is different 
from a caſe where he demurs. 2 Roll. Rep. 225. 
8. C. Cro. Fac. 609. As to what is mentioned 
about an imparlance, nothing of this kind appears 
on the record, for there the whole appears to be of 
Trinity term : And the court will not take notice of 
any thing in the office. Here alſo is a demurrer to 
the indictment. As to the objection, that this ſhould 
be pleaded in abatement, and cannot be taken ad- 
vantage of by a demurrer, there is a difference be- 
tween the caſes where there is no addition, and where 
there is a falſe one. In the laſt caſe it muſt be plead- 


ed in abatement, becauſe the indictment, for ought 


appears, may be good: But in the former the in- 
uctment is bad on the face of it, and may be quaſh- 
ed on motion. 2 Hale's Hift. 176. Where there 
is no addition, the defendant may indeed plead it 


in abatement, and he may alſo take advantage there- 
of by demurrer; which being an exception to the 

vhole indictment, it is impoſſible it ſhould make any 

ting good; for it confeſſes only what *is well ſet * P 145 


out, When the books ſay, that there can be no 
demurrer in abatement, the meaning thereof is, that 
the party cannot have the effect of ſuch a demurrer, 
becauſe the court will give final judgment thereon. 


Bclides, if the matter be extrinſic, the party muſt 
plead 


HILARY TERM, 11 GEO. II. 1737. 
plead it ; but if it be intrinfic, the court will take 
notice thereof, and even in civil ſuits will abate the 
writ, (1 Roll. Rep. 176.) and conſequently there can 
be need of a demurrer in abatement. 6 Mod, 198, 
o.. le 

Lee C. J. The fourth objection has been given 
up by the proſecutor's counſel, and not without rea. 
ſon; for it was over-ruled in the ſaid cafe of 75 
King and Hammond, (g) Hil. 3 G. 1. That was an 
indictment for a nuiſance in a ſtreet ; and it was ex. 
cepted, that there was no deſcription of the highway 
by mentioning the terminus a quo, and terminus ad 
quem, and 1 Roll. Rep. -was cited in ſupport 
of the objection: But the court held that it was not 
neceflary, becauſe highways have no. bounds : And 
C. J. Parker cited King and Thomſon, 10 W. z. where 
it was ſo determined. (1) It is objected, that in the 
caption it is not ſet out by what authority the ſeſſions 
was held; and that it does not appear thereby there 
is a juriſdiction in the perſon before whom this in- 
dictment was taken, To warrant the firſt part of this 
objection ſome entries have been mentioned, but no 
caſe has been cited to prove, that in a return to a 
certiorari it is neceſſary to ſet out the inſtrument of 
conſtitution under which the court is held, or to ſhew 
whether it be held by charter or cuſtom. I think 
it is not neceſlary : And with this agrees lord Halb 
Hi. by which it appears, that in returns out of 
an inferior court, it is ſufficient to ſhew that they 
have a juriſdiction in the matter returned. Now 
this, I think, does not ſufficiently appear in the 
preſent caſe ; for the mayor may be conſervator of 
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* Upon a demurrer to an indiament found in an inferior court, objedt- | 
ons may be taken as well to the juriſdiction of-ſuch court as to the ſubjeQ 
matter of tlis indictment. Rex. v. Fearnley, 1 Term Rep. B. . 
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the rivers Thames" and Medway,” as he is here 


deſcribed, and yet have no power to take cogni- 
zance of this matter by indictment. This part of 
the objection therefore ſeems to be of great weight; 
but, on the other ſide, it ſeems too much to over- 
turn ſo many precedents as have been in this man- 


ner; and perhaps all of them are ſo. As to the ſe-, P 146 


"cond objection, there is great weight in it from the 


authority of the cafes that have been cited in ſupport 
thereof. There is no diſtinction as to this point 
between indictments eriminal and capital, but the 
only difference between them is the conſideration of 
the puniſnment; and therefore the paſſage cited out 
of lord Hale's Hiftory-is very material: And he is 
therein very expreſs; that figures ought not to be 
uſed in indictments. The caſes in Styles 88. 1 Sid. 40. 
8. C. 1 Keb. 19. have been alſo cited, and are ma- 
terial to this point The caſe cited contra in 1 Veni. 
256, doth not claſh with the opinion of lord Hale, 
becauſe that is in the caſe of a venire in à civil acti- 
on: Nor is the other, of The King and Teomans, 
ſtrong enough to encounter his opinion, where he 
is ſo very expreſs and treats profeſſedly of the ſub- 
ject; for there the figures were not Roman, ſo that 


the matter did not come in queſtion. The third ob- 


jection is of very great weight. I'think' that upon 
the ſtatute of H. 5. the want of addition doth not 
make the indictment void; but if there be none, 
the party may except to it. In Sir Harry Bond's 
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ale, („ 10 W. 3. (the report of which 1 had (% Ned. 


from a great perſon who once preſided in this court z) R 
he being outlawed for high treaſon; it was objected 
to the exigent, that it was without an addition: And 
t appeared upon reading the record that the in- 
utment had none. And the queſtion was, whether 
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' be-arraigned upon che indigtment 3 and Hal Coy, 
thought that he gould not, for that the indifimien 


was void. But on another day che outlawry heigg 


 Teveriss, lord Let told the deiendens, thatfhewoigh 


waive this exception, and take advantage of a par. | 
dan which he had, for that the indiqtment wat nut 


vid; or elſe that he migli except to the indiſt, 


P 147 


ment : But nothing was mentioned by the court 
about pleading: the want of addition in abatement, 
And Sir Harry waived the exception, and pleaded, 
his pardon. We cannot here take notice ef any 
imparlance. If the party pleads to an indictment, 
it is a waiver of this exception, as it is held *in | 
Fohnſen's caſe, Gro, Jac. 609. And in 1 Cid. 44. 
Camb. 70. it is ſaid, that an appearance cures it: 
But this is not true, for to be ſure the party may 


plead it in abatement; and the caſe in Con. is a ver 


ſtrange one, and deſerves no great: ſtreſs to che laid 


on it. There is a great diffenence between the caſes, 


where there is a falſe addition; and where: there is 
none. If it be falls one it muſt be pleaded, be. 
eauſe this is a matter extrinſic,” and the party bath 
complied with the act by giving an addition; and 
therefore it cannot be taken advantage of otherviſe 
than by plea, where the defendant muſt give his 
true name. But where there is no addition, the 
court may, upon motion, quaſn the indictment; as | 
was done in Styles 26, 109. and in ie King and 
Bawes, Paſch. (i) 5 G. 2. Iche queſtion then iz, 


whether there is any difference between à motion 
to: quaſh an indictment for want of an addition, | 
taking an exception at che bar; (as may certain 

be done) and taking advantage thereof by demurrer. 


It muſt be admitted that there dean che no uch thing 


as a demurrer in abatement, far the reaſun mentioned 


in Salk, 220. 8. C. 6 Mode 198. But cheſe de. 


murrers 
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nurrers for inſufficiency are not to be conſidered ag 
gemurrers in abatement. The demurrer is, becauſe 
the indictment is inſufficient to oblige the defendant 
to anſwer to the charge; and the court is not to give 
ſuch a judgment as ſhall finally acquit him, but only 
that the indictment be quaſhed ; and the party is 
aſterwards ſubject to a good indictment. Vaux's 
caſe, 4 Co. 39. 5. 2 Hale's Hit. 393. And the 
law has always been ſo taken. I do not ſee there- 


fore why this defe& may not be taken advantage of 


upon demurrer, all one as ore tenus at the bar. 
Page juſt. agreed, (1) That if a juriſdiction be 


ſewn in the caption it is ſufficient ; but that it is 


not ſufficiently ſet out here: And this is abſolutely 
neceſſary in returns to a certiorari, though it be not 
ſo in indictments, which are only the act of the jury. 
(2) That in civil actions Engliſh figures are now 
good, becauſe literal ones were therein uſed before 
the late acts; but that in indiAtments * they ought not 
to be inſerted, becauſe it was not uſual, before theſe 
ads, therein to expreſs numbers in figures. (3) He 
ſemed inclined to think that this third objection is 


avery ſtrong one, but that it cannot be taken ad- 
ſantage of upon demurrer, becaule the party can- 


not thereby give the right name. 


Probyn juſt. This is in the caſe of a return to 


this court, which is no part of the N 
low, and therefore the juriſdiction of the inferior 
court ought to appear therein. They need not 


ew indeed how they came by their juriſdiction, 
but they ought to diſcloſe ſo much as gives them 


a juriſdiction over the fact in judgment: And in 
the preſent caſe this is not done. Beſides, if it be 
only a limited authority which this court of con- 


ſerrancy has, (as it appears to be by the acts which 


ve been mentioned) it is plain that here they have 
| N 2 „ : not 
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not S ded under it: Which is another objection tg 
the juriſdiction, as it is here ſet out. As to the 
ſecond objection, no other figures but ſuch as are 
capital were ever uſed in the bodies of indictment; 
and theſe were never allowed but only in immaterial 
parts; but in this caſe a very material part (viz. the 
quantities of brick, Wc.) is exprefled in figures. Now 
this is not aided by the Engliſh acts, becauſe theſe 
leave the matter as it was before. The material 
queſtion under the third exception is, whether the 
want of addition can be taken advantage of by de. 
Poſt 220, Murrer. Now this being in the caſe of a nuifance, 
where the court never permits the party to move to 
quaſh the indictment, but always forces him to de. 


mur, it would be very hard to take from him the | 


advantage of an objection upon a demurrer, which 


would be a good one upon ſuch motion. Anda 


this objection appears upon the record itſelf, it i; 
more proper to be laid hold of by way of demurrer 
than of plea, which laſt is proper only where the 
matter is extrinſic. There may too in this caſe be 
judgment, quod indiftamentum caſfſetur ; as appears 


by Hale's Hijt. As to an imparlance, none appears 


here on the face of the. record ; and as it appears 
thereby that all the proceedings are of * Trinity term, 
we mult take it to be fo though the margin be to 
the contrary : And we can admit no averment by 
any of the officers contrary to the record. As to 
the fourth objection, Probyn juſt. ſaid on the former 
argument, that the Thames is not to be conſidered 
as a common road leading from town to town, but 
it is the great river of the kingdom ; and the court 
is to take notice to what and from whence it flows. 
Chapple juſt. I ſhould be glad to conſider, whe- 
ther on the firſt objection the defendant ought to be 
_ diſcharged of this indictment. Where there is al 
„ authority, 
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authority, either by letters patent or act of parliament, 
the common way is to ſet it out very generally. 
And I do not know whether the conſervator may 


not be ſuppoſed to have the power of taking indi- 


ments, all one as commiſſioners of ſewers. The 
ſecond objection is a very ſtrong one, and the cafes 


are expreſs for the purpoſe. It is very difficult to 


maintain upon the late acts that figures may be uſed 
in indictments, it not being uſual to uſe them in 
ſuch caſes before. As to the third objection, it muſt 


be admitted that ſuch a judgment may be given on 


the inſufficiency of this indictment, as that the de- 


fendant may be liable to be charged again; but 
whether he may take advantage of this objection 


upon demurrer, is the preſent queſtion. Now the 
ſtatute makes no difference between no addition and 
2 falſe one, as to the manner of taking advantage 


thereof: And my lord Coke in 2 1n/e. 670. is of 


opinion, that in theſe caſes the proceſs, c. is void- 
able only, and that if the defendant appears and 
pleads, taking no advantage of ſuch want of ad- 
dition as the act requires, he loſes the benefit there- 


of, Cro. Fac. 609.. 2 Hale's Hiſt. 176. A demur- 
rer muſt be taken for a plea, wherein the defendant 


prays to be diſcharged from the premiſſes; and in 
this caſe he particularizes no exception for the want 
ot an addition. In 1 Sid. 247. (cited for the pro- 
lecutor) the words are ſpoken only by MKeyling ; 
and they ought not to be conſtrued at large, but to 


mean only, that where there is a general appear- 


ance without taking advantage of this exception, 


this defect is cured. 2 Hawk. P. C. 190. It is“ P1150 


allo certain, that the want of an addition may be 


taken advantage of by motion to quaſh the indictment, 


or by plea in abatement, (1 Salk. 5, 759, 705. 


Reeve and Trundall, ( and there are great num. (4) Ante 
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not ed under it: Which is another objection t0 
the juriſdiction, as it is here ſet out. As to the 
ſecond objection, no other figures but ſuch as are! 
capital were ever uſed in the bodies of indictmentz; 
and theſe were never allowed but only in immaterial 
parts; but in this caſe a very material part (viz, the 
quantities of brick, &c.) is expreſſed in figures. Noy | 
this is not aided by the Engliſh acts, becauſe theſe 
leave the matter as it was before. The material 
queſtion under the third exception is, whether the 
want of addition can be taken advantage of by de. 
Poſt 220, murrer. Now this being in the caſe of a nuiſance, 
| where the court never permits the party to move to 
quaſh the indiament, but always forces him to de- 
mur, it would be very hard to take from him the 
advantage of 'an objection upon a demurrer, which 
| would be a good one upon ſuch motion. And as | 
this objection appears upon the record itſelf, it is 
more proper to be laid hold of by way of demiurrer 
than of plea, which laſt is proper only where the 
matter is extrinſic. There may too in this caſe be 
judgment, quod indiftamentum cafſetur ; as appears 
by Hale's Hift. As to an imparlance, none appears 
here on the face of the record ; and as it appears 
thereby that all the proceedings are of *Trinity term, 
we muſt take it to be ſo though the margin be to 
the contrary : And we can admit no averment by 
any of the officers contrary to the record. As to 
the fourth objection, Probyn juſt. ſaid on the former 
argument, that the Thames is not to be conſidered 
as a common road leading from town to town, but 
it is the great river of the kingdom ; and the court 
is to take notice to what and from whence it flows. 
Chapple juſt. I ſhould be glad to conſider, whe- tab 
ther on the firſt objection the defendant ought to be or 
diſcharged of this indictment. Where there is an Ke 
8 | Os authority, 
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zuthority, either by letters patent or act of parliament, 


| the common way is to ſet it out very generally. 


And I do not know whether the conſervator may 
not be ſuppoſed to have the power of taking indict- 
ments, all one as commiſhoners of ſewers. The 
ſecond objection is a very ſtrong one, and the caſes 
It is very difficult to 
maintain upon the late acts that figures may be uſed 
in indictments, it not being uſual to uſe them in 
ſuch caſes before. As to the third objection, it muſt 
de admitted that ſuch a judgment may be given on 
the inſufficiency of this indictment, as that the de- 
fendant may be liable to be charged again; but 
whether he may take advantage of this objection 
upon demurrer, 1s the preſent queſtion. Now the 
ſtatute makes no difference between no addition and 
2 falſe one, as to the manner of taking advantage 
thereof: And my lord Coke in 2 Inſt. 670. is of 


| opinion, that in theſe caſes the proceſs, We. is void- 


able only, and that if the defendant appears and 
pleads, taking no advantage of ſuch want of ad- 
dition as the act requires, he loſes the benefit there- 
of, Cro. Fac. 609. 2 Hale's Hift. 176. A demur- 


ter muſt be taken for a plea, wherein the defendant 


prays to be diſcharged from the premiſles ; and in 
this caſe he particularizes no exception for the want 
of an addition. In 1 Sid. 247. (cited for the pro- 
ſecutor) the words are ſpoken only by Keyling; 
and they ought not to be conſtrued at large, but to 
mean only, that where there is a general appear- 
ance without taking advantage of this exception, 
this defect is cured. 2 Hawk. P. C. 190. 
alo certain, that the want of an addition may be 
tiken advantage of by motion to quaſh the indictment, 
or by plea in abatement, (1 Salk. 5, 759, 705. 
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bers of ſuch pleas in the books of entries. No cat 


has been cited where the defendant has had judy. 


ment upon the want of an addition; which, if it 


be a good cauſe, of demurrer, one would think 
would often have happened. In proceedings by 


original there are many judgments where there haz 


been no addition. There ſeems but little difference 


between the want of an addition, and where there 
is a falſe one; for a bad addition is no addition in 
law. There is to be ſure no ſuch thing as a de. 
murrer in abatement, but judgment muſt be given} 


in chief; and there is, I believe, a caſe in Salk. to 


this point. As to the time, the party may, I believe, 
demur at any time before judgment, though a plea 
in abatement cannot be after a general imparlance. 
Beſides, no imparlance appears upon the record, and 


we cannot take notice of the margin. The ſecond] 


objection ſeems to me the ſtrongeſt. | Note ; Upon 
the firſt argument ' Chapple juſt. was of the ſame 


opinion as above given by him, as to the third ob. 


jection, viz. that the want of an addition cannot 


be taken advantage of by demurrer ; for which pur. 
poſe he then cited 2 Hale's Hiſt. 236, 237, 238, 23% 
2 Hawk. P. C. cap. 23, 34. And as to the found 
exception, he then ſaid, that in the caſe of a river 
it is not neceffary to ſet out the termini; and that the 
court will take notice of the river Thames. | 

Lee C. J. It ſeems a very nice conſtruction of the 
words of lord Coke, that where he mentions the par- 
ty's appearing and pleading, he means a demurrer; 


which is ſuch a kind of pleading, that thereby he 


prays the availing himſelf of all the defects in the 


indictment. And though the act makes no differ. 


ence between a bad addition and none, yet they abe 


different in the nature of the thing; for if it _ 
i | 4 i 
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a plea The King againſt the inhabitants of Markley. S. C. Bur. 
arlance, | S. C. 120. 
Yd, and 

> ſecond 


1 N order was made by two juſtices for the re- A #<ial 
Hos gon order of 

e ſame moval of one Stephen Briggs, and his wife ſefions 

vird ob- and children, from Callo to Markley : And upon Put ga” 
appeal the ſeſſions made a ſpecial order, ſetting Out, nor rocks: 
ich pur- that © on the examination of Stephen, the pauper's mo 
"op father, he gave an account, c.“ and then it relat nn 
8, 230, „ HCH . It relates ler. 243. 


fourt e be ſeveral facts which the witneſſes depoſed; and 
without ſaying that they believe this evidence, or 


cannot 


2 river 


that bel ſtating the facts to be fo as they are related, the ſeſli- 
: ons confirm the original order. 

n of the And it was now moved by ſolicitor general 8 

the pat. to quaſh theſe orders, becauſe the ſeſſions order con- 


er; tains no ſtate of facts, but only a narration of the 

reby be evidence. And he took alſo an erden upon the 

in the merits. 

) differ- On the other fide it was antes; by Sir Thomas 

hey are Abney and Mr. Phillips, that if the ſeſſions order 

ir be 2 ann ot be conſidered as a ſtate of facts, yet as it con- 
falle arms the original order, it is good. 


But 
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_*Eafter Term, 
11 Geo. Il. 1738. 

Sir William Lee, Chief Juſtice. 

Sir Francis Page, | 


Sir Edmund Probyn, © Juſtices. 
Sir William Chapple, 


The King againſt Harwood. Be” f 
f 5 2. Stra. 
1088. 


OTION by Sir Thomas Abney, that the ap- Ie is nota 


pearance of the defendant, who was REY 
juſtice of peace, and found guilty upon an informa- diſpente 
tion of convicting a perſon without ſummons, might Maron” 
be diſpenſed with, on the clerk in court his under- preſence 
taking for the fine on the giving judgment. And judgment, 


be warmly inſiſted on this being granted as a motion where no 
corporal 


of courſe, without any affidavit, though the defend- punimhment 


ant lived in town: And he ſaid, that he was informed is to be in- 
by ſome of the clerks in court, that in caſes where g,, Salk 
no corporal puniſhment is to be inflicted, this is 56. 40. 


never refuſed, 


But 


a 2 . EE * 
n F 
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But the court refuſed the motion matter of 
courſe. And Probyn juſt. ſaid, that in the preſent 
caſe it might be very proper for the defendant to be 

preſent in order to receive the cenſure of the court, 
and alſo its advice as to his future behaviour. Hoy. | 
ever, Lee C. J. being abſent when this point was firſt | 
ſtirred, leave was given to move it again when the 
court ſhall be full. 
Pp 153 And on another day, the court being full, thi 
| was accordingly moved again as a motion of courſe 
without any affidavit; but it was unanimouſly reful- 
ed. And Probyn juſt, (who was always ſtrongly 
againſt the motion) ſaid, that the clerks, who in- 
formed the defendant's counſel it was the practice to 
grant ſuch motions as of courle, where guilty of a 
breach of duty, 
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Doe againſt Roach. 2 


EBT upon a recognizance; the eondition Vader s re- 
whereof on oyer appeared to be, (after reciting on error to 
that the plaintiff had obtained a judgment in eject- the Houſe 
ment in this court againſt the defendant, which was on a juey- 
afterwards affirmed in the Exchequer chamber, and —_— : 
that a writ of error was brought thereupon in parlia- with conc. 
ment, and then pending) that in caſe the ſaid judg- lon OP 
ment ſhall be affirmed, if the defendant ſhall pay un- ots, da- 
to the plaintiff all fach coſts, damages, ſum and ſums ann 
of money, as ſhall be awarded upon or after affir- I be . 
mance of the ſaid judgment, then, &c.- And the de- warded up- 
| 8 . * £8 on or after 
tendant pleads, that after acknowledging the ſaid re- . ag. 
cognizance, and before the bill brought, no coſts or mance, the 
damages were awarded, . To this the plaintiff ;, Hable for 
replies, that the judgment mentioned in the conditi- the coſts 
on was affirmed in parliament, and that the plain- e, Eaary 
tiff did thereupon recover againſt the defendant 60. ed by the 
for colts and damages, and aſſigns for breach the e 
non-payment of the ſaid ſum. And hereupon the de- any writ of 
tendant demurs. OL OR W 
It was now argued by Mr. Deniſon for the defen- 
dant, that the breach aſſigned in the replication is 
not a good one, becaufe the coſts given by the houſe 
of lords are not ſuch as the defendant is bound to 
pay by his recognizance. He is obliged to pay ſuch 
colts only as are mentioned in the ſtatute of 10, * 
Car. 2. c. 8. And by force of this act, no judg- | 
| 1 ment 


5 

5 5 
bi 
4 
4 
| 
3H 
1 
FR 
1 
] 

! 


: 
g 
; 
a] 
3 
8 


A 


EASTER TERM, 11 CEO. H. 1738. 


P 154 ment can be given on the affirmance *of a judgment 
in ejectment for coſts or damages, until a writ of in. 
quiry be executed; nor can any other court give 
coſts beſide that out of which the execution got; 
And although in this caſe the houſe of lords hath gi. 
ven coſts, yet theſe the plaintiff may and ought to 
releaſe; and this court is bound, by the words of the 
ſtatute, which are {ſhall award], to grant a writ of 
inquiry, and then give coſts afterwards. The other 
acts relating to coſts are the 3 H. 7. c. 10, (which 
extends to all actions), and the 13 Car. 2. It: 2.4. 
2. by both which the party recovered coſts for the 
delay of execution: And the meaſure the court 
went by as to theſe was by conſidering what inte. 
reſt accrued due during the pendency of the writ | 
of error. 1 Salk. 208. But this caſe relating to 
land was left and remained unprovided for, until the 
16, 17 Car. 2. which is introductive of a new law, 
and a repeal of the former ſtatutes. On this fide 
were cited. Telv. 75. Carth. 180. Mordaunt and 
Thorold, Carth. 13% 8. C. 1 Salk." 952,:5 C | 
3 Lev. 275. S. C. 1 Show. 97. (in which caſe no 

: judgment is given for coſts on the affirmance of the 

(a) 2 Str. judgment) Kent and Kent, (a) Faft. 7 G. 2. in 

J Hardw. this court. A writ of dower was brought in the 

50. 2 Kely. Common Pleas in Ireland, and a judgment obtained 

OED ho tor the demandant; whereupon a writ of error was 

386. 431. brought in the King's Bench there, and the judg- 
ment affirmed, and judgment was alſo given for da- 
mages and coſts, But error being brought here, i 
was held, that the judgment of the King's Bench in 
Ireland for the damages and coſts was erroneous, or 
that they could not give ſuch judgment by 15, 17 
Car. 2. till after the execution of a writ of inquiry: 
And it was alſo reſolved that this court could not give 


coſts, becauſe the record was not compleat ; and * 
5 | the 
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the King's Bench in 7. muſt award a writ of inquiry, 
and then give coſts. And Deniſon ſaid, - that the only 
entry of proceedings upon this ſtatute, in print, is 
Trin. 7 P. 3. 
(a book of ſmall authority): And there a writ of in- 


quiry is awarded after a non proſ. and afterwards 


judgment given for coſts and damages. And in Lill. 


' Titr. 27 1. (where the roll is rightly mentioned, and 
which * caſe is reported in many books) there is no“ P 155 


mention of any coſts. . 5 
On the other ſide it was argued by ſerjeant Parker, 
that it is not proper for this court to controul the 


judgment of the houſe of lords, who have thought 


it right in this caſe to give colts. But however, 
there is no foundation for this objection on the 16, 
17 Car. 2. for the third ſection of this act relates to 


ſuch coſts as are given by 3 H. 7. and the coſts given 


thereby are on affirmance of the judgment; and 


theſe there is no need to aſcertain by writ of inquiry. 
Otherwiſe it is where the party proceeds for the reco- 


very of damages for waſte committed, or for the 
meine profits; in which caſes a writ of inquiry is in- 
deed neceſſary by the fourth ſection of Car. 2. In the 
caſe cited of Kent and Kent, the meſne profits were 
aſcertained, and not the coſts, without a writ of in- 
quiry. Beſides, as the defendant voluntarily entered 
into this recognizance, the court is only to regard the 


condition of it, as it is ſet out in the record, without 


taking the act into conſideration; and the condition 


is, for the payment of © all ſuch coſts, &c. as ſhall 


* be awarded upon or after the affirmance of the 


judgment.“ Lefer and Johnſon, (b Hil. 13 Geo. 1. a 5 
Ray. 1450. 


A ſcire facias was brought on a recognizance given 
for the payment of coſts in an aCtion againſt an exe- 


cutrix; and in error on the award of execution there- 


upon, 


Roll. 496. cited in Modus intrandi, 


Stra. 
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upon, it was objected by Mr. Strange, that the ad. 
on being againſt an executrix, no bail ought to have 
been given: But {per cur”. ) although the ſtatute does 
not in that caſe require bail, yet as it was in fa 
given, the party is bound thereby; and he might 
have conſented to it for ſome advantage. As to 
what is mentioned, that the coſts given ought to be 
But ſee on ACCOrding to the intereſt which became due whilſt the 
N. writ of error was pending; it was determined in Heb- 


Shepberd. Tight and Ibbofſon, in the time of Queen Anne, that 
2 TermRep. no intereſt ſhall be allowed during the pendency of 


B. R. 7 


. 
vr 
Q 5 
N 1 


Find v. Le. the writ of error: And there 100. only were given 
r. for coſts, though the ſum in demand was 10000, 


fe. and the writ or error was depending for a long time, | 
n. R. 57. And in the principal caſe the whole GOUFF Kere 
Bl. clearly of opinion, that a breach of the condition of 


2 Bur. 1094. this recognizance is well aſſigned, or (in other words) | 


olige. that the colts and damages awarded by the houſe of | 


4 Bur. lords are ſuch as the defendant by his recognizance 
2127: =" has ſubjected himſelf to pay. For a writ of inquiry 
Doug. 724. is a Rew remedy, inſtituted for the benefit of plain- 
n.3 tiffs, and is only neceſſary as to waſte and meſne pro- 
fits, which it is the proper buſineſs of a jury to in- 
quire of: But a plaintiff may waive thoſe damages; 
and where he will be ſatisfied with the coſts only tor 
a delay of execution, he is within the firſt proviſion of 
the ſtatute of Car. 2. which hath no repealing words 
in it, and makes no difference between an ejeQment 
and other adtions as to theſe coſts. And Chappie 
juſt. obſerved, that this recognizance is within the 

words of the act. Judgment for the plaintiff. = 
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\RROR of'a judgment in C. B. in an action of Debt lies on 


debt for 500). And the plaintiff below declared y. The 


upon a charterparty, whereby he agreed fo go a voy- rere 
age for the defendant, to a be finiſhed within ſixteen muſt diſ- 


poſe of the 


months; and the defendant thereby covenanted to whole mat- 
pay him 52“. 105. for every calendar month the ſhip e in fue: 
hould be on the ſaid voyage; and the plaintiff ſhews, 

that he began the voyage 26 May 1723. and ended 

the fame 9 May 1724. and then he avers, that hay. 

ing fmiſhed the voyage in twelve calendar months 

and twelve days, the Nm due for freight came to 
bl. 10s; and that the defendant had paid 152. 107. 
in part thereof, and 500. remained due. The de: 
fendant pleads, after proteſting that the ſhip was not 
ſo long in the voyage as is mentioned in the declara- 
tion, that he had paid to the plaintiff” 521. 10s. for 
every calendar month the ſhip was in the voyage. 
Upon this iffue is taken. © And the jury find, that as 
to 275/. 115. *parcel of the faid 5001. the defendant 
ad not pay for freight after the rate of 5:1. 10. for 
fiery calendar month the ſhip was in the voyage; 


nd they aſſeſs damages. Whereupon the judgment 


i, that the plaintiff recover © his Taid debt,” 
This caſe was argued laſt Trinity term by Mr. 
Deniſon for the plaintiff in error, and by Mr. Lacey 
for the defendant ; and this term by ſerjeant Parker 
tor the plaintiff, and ſolicitor general Strange for the 
defendant. ume Foy oF 517) a 
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covenant, and not of debt: For although an action 
of debt lies for a certain ſum which is covenanted to 
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And it was aſſigned for error, (1) That this is not 
a proper action; but it ſhould have been an action ef 


be paid, yet otherwiſe. it is where the ſum is uncer. 


. tain, and depends on a contingency. ” The ſtrongeſt 


caſe of this kind is in Cro. £1. -561, 758. but there 


rem: 
ed, 
muc 
cour 
100 
latel 
0 
ſum 
the 
cord 
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ariſe; 


EASTER TERM, 11 GEO. II. 1738. 


is is not ;cmainder, which. is contrary to the caſes before cit- 

tion of cd, the plaintiff ought to have judgment only for ſo 

n action much as is unpaid. It was alfo ſaid by the plaintiff's 

anted to counſel, that here there cannot be a wenire facias de 

uncer. . 750; and fo it is ſettled in Saunders Reports, and 

irongelt WY 1tely reſolved in this court. = En, 12 
ut there On the other ſide it was argued, (1) That the bur se 
e up to ſum here demanded muſt be taken for a penalty; for 2TermRep, 
not wel me declaration begins in debt, and concludes ac- n. F329 
1p. vas cordingly : And conſequently this is a proper action. the caſes 
compu-WN Beſides, it is a general rule, that where a demand _— 
ention-W :riſcs on a deed, an action of debt as well as of co- 

ven ca: rcnant will lie; and it is not neceſſary for the ſum to 

Jum to bc ſtipulated by the deed, but if it be reducible to a 

tation certainty, it is ſufficient. Now in the preſent caſe 
ontrarr the defendant agrees to pay 52/.: 10s. per month, as 


verred, BW long as the ſhip is out on the voyage; and therefore 


e, (by averring how long the ſhip was out, /atis conſtat 
mand: how much exactly is due. And here the money is 
ending actually aſcertained. Cro. El. 561, 758. 1 Roll. 591, 
ng an :97. Style 31. 3 Lev. 429. (2) Although the plaintiff 
t oupit BY i; miſtaken in his computing by lunar months, yet as 
to gie git is ſhewn that the ſhip was out for ſo many calender 
nd this months, the declaration is ſufficient, eſpecially as no 


or ele Wi :dvantage was taken of this miſtake by plea, but it 


ro. Evas thereby admitted to be right. Beſides, in the 
13. 3 pla, replication and verdict, calendar months only 
. Kal. are mentioned; ſo that there is an intire conſiſtency 
jall au- between theſe and the deed. (3) This verdi@ is 
the re. ſuficient : For the ſum demanded, as is ſaid before, 
he ſaid BY being to be conſidered as a penalty, if any part of 


1. he debt is unpaid, the whole penalty is forfeited ; 


part ol WY and the plea in this caſe is not true, that the defen- 
ved io Gant paid all that was due according to the rate. Be- 
conle- WI ſides, the ſpecial iſſue here being, whether the defen- 
erdicl. WI dant paid all the money due on the charterparty, it, p 
of the Wl ſ:ems to be a full determination of this matter, for | 59 


1nder, the 


EASTER TERM, 11 GEO. II. 1738. 


the jury to find that ſo much is unpaid. That a N 
may ſever a debt, appears by Salk. 664. And Fo the 
fubſtance of an iſſue is found, it is ſufficient. Co Li. 
227. a. 9 Co. 67. 112. a Telv. 148. Hob. 55. 
(4) The judgment is, that the plaintiff do reco. 
ver © his ſaid debt;”” and this is found to be 
3571. 11s. which is the laſt antecedent, and to which 
therefore thoſe words muſt refer. If indeed it had 
been ſaid, his debt of 5o00/.” the judgment would 
have been ill: But in ſuch caſe this court would not 
have been obliged to reverſe the judgment for the 
whole; but they might ſever it, as it appears how 
much 1s due, and give ſuch judgment as the plaintif 
appears to be intitled to on the face of the whole re. 
cord. | | | 
But the court ſeemed now to be unanimouſly of 
opinion, that the objection to the verdict is inſupe. 
rable; for that a jury muſt determine on the whole 

fact, and here part of the ſum demanded remains un- 
diſpoſed of. And (they ſaid) that there is no differ. 
ence between this and the caſes which have been 
cited for the plaintiff in error; particularly that in 
Cro. El. 133. „%%% ee 2 

However, the caſe was adjourned for conſideration, 
And on another day in this term Lee C. J. declar- 
ed the clear opinion of the whole court to be, that 
the verdict is ill, becauſe it doth not take in the intire 
matter in iſſue. And for this error only, without 
giving an, opinion upon the other objections, thc 
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judgment was reverſed. 5 

Note; Upon the firſt argument of this caſe it ſeem. 
ed to be agreed by the court, (Lee C. J. ab/ente) (i 
That this is a proper action, as the demand ariſes on 


a ſpecialty, and the ſum is aſcertained : And : s 
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. EASTER TERM, 11 GEO. II. 1738. 

like the caſe of rent due by deed. (2) That taking 
the averments together, it ſufficiently appears how 
much was due, the time being particularly mention- 
ed. And (by Page juſt.) although there be a miſcalcu- 
ation, the court may ſet it right. 

common caſe, where a jury finds ſo much for da- 
mages, and ſo much for coſts, and then miſtakes in 
the caſting up, this 1s not material. (3) That the 
verdict is imperfect. And the ſum demanded can- 


not be looked on as a penalty, as it appears to-be due 


out of a greater ſum, viz. 65 2. 10s. But Page juſt. 
ſaid, if the minutes be right, and it be a miſtake in 
the potea, the court may perhaps permit it to be 
amended on application. (4) That the judgment is 
il; for that the words This ſaid debt] muſt go to 
the ſum demanded. And Page juſt. ſeemed now to 
be of the ſame opinion as to the judgment. 

Note alſo, that on the laſt argument of this caſe, 
It was admitted by ſerjeant Parker, who was coun- 
ſel for the plaintiff in error, that the firſt objection is 
not maintainable, 5 
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. 25 ſpeak 


| find that , ; * : 
the defen- (1) That the ſwearing of the jurors is not well al. 


— Load ID 9 


FASTER TERM, 11 GEO. II. 17zt. 


Toe againſt Adlam. 


stating chat RROR of a judgment in an action brought in 
_— —— the Whitechapel” court, upon an indebitatus 3. 
to theeructh ſumpſit, for work and labour done. The defendant 
olgee with- below pleaded, that the cauſe of action accrued to 

e the plaintiff out of the juriſdiction of the court, viz 
go was, Ry in parts beyond the fea. The plaintiff replied, that 
an inferior the cauſe of action accrued within the juriſdiction, 


court, upon c. Upon which a venire facias is awarded to recog- 


the if . woke and 
whether the Nize, whether the defendant “ did undertake in 


_ be * manner and form aforeſaid.” And a- verdi& 1s 
within the given, that the defendant “ did not promiſe in man. 
pv may % ner and form as the plaintiff hath complained,” 
And it was now aſſigned for error by Mr. Deniſon, 
3 ledged, the entry thereof being in theſe words, 
in manner: Whereupon the jurors aforeſaid to the truth of the 
3 premiſſes | without ſaying, to ſpeak the truth“ 
bath com- being elected, tried and ſworn, ſay upon their oaths, 
Enie Wer. c. Now by this it *does not appear that the jury 
dict is bad, were elected, Nc. to give a verdict; and as the word 
Serb. [ dicendum] is omitted, it is nonſenſe. 1 Roll. 766. 


„P1612 Lev. 8 3. in point. (2) It was objected, (by ſer- 


jeant Draper laſt Trinity term, when this caſe vas 


firſt ſtirred, and now by Mr. Deniſon) that the venir? 
and verdi& are not agreeable to, and ad idem witl, 
the iſſue. For the matter here in diſpute is, _ 

e FE 5 


EASTER TERM, 11 GEO. IT. 1738. = 

her the work was done, and the promife made, with- 
in the juriſdiction, both which are neceſſary in theſe 
caſes : But the words, that the defendant promiſed 


only, and not to the circumſtance of place; which 
if they do, there is no need in theſe caſes of a plea in 
abatement. If the words include the place as to thE 
promiſe, yet as to the work and labour done, which is 
the cauſe of action, the verdict is plainly defective, it 
| MF being only found that the defendant promiſed modo 
ght in 


& forma; ſo that it remains as doubtful as before, 
tus of. whether the work was done within the juriſdiction, 


endant 
ned to 


t, viz. “ tatem“ are nonſenſe, yet the words © being ſworn 
d, that WW © to the truth,“ without adding to ſpeak”, arc 
liction, WW vell enough in Engliſb, the ellipſis being uſual in the 
recog. Wl idiom of this language. 1 Roll. 767. pl. 7. 798. 


ake in 


dict i verdict could not have been found, unleſs it had 

n man- been proved at the trial that the promiſe and labour, 

ed.” which are the cauſe of action, were made and done 

Jeniſon, I vithin the juriſdiction; this being abſolutely neceſ- 

well al. Wi fary to be ſhewn, according to the caſe of. h 
words, Wi and Peacock. (a) And the verdict extends to and 

| of the takes in the whole iſſue: For being the ſaying of Cad! 
ruth”) I lzy-gents, it is to be conſtrued according to a rea- 

r oaths, i ſonable and favourable intendment. Hob. 54, 262. 

he jury WW Comb. 426. | | | 

e word But the whole court were clearly of opinion, that 

. 760. dhe firſt objection is fatal, and is fully warranted by 

by ſer. Koll. 766. which is in point, the objection being 

aſe was i dhe ſame now as it was before the proceedings were 

' venir: Bi Engliſh, And, as the C. J. faid, it is abſolutely « p 162 
i with, i icceſlary to ſet forth, that the jury were ſworn to | 
, whe | | | ſpeak 


ther 


« modo £ forma, relate to the merits of the cauſe 


On the other ſide it was argued by Mr. Benny, (1) | 
That though in the Latin the words furati ad veri- 


pl, 6, Comb. 398. (2) The matter contained in this 
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EASTER TERM, 11 GEO. II 2538. 


ſpeak the truth, or, in other words, to give a yerdie, 
in order to ſhew that they were properly qualified: 
And this eſpecialſy in inferior juriſdictions. But, 
according to what is here mentioned, the jury might 


be ſworn no farther than not to lay any thing again | 


or contrary to the truth. 

The whale court alſo Ae chat the other ob. 
jection is a very material one; for the iſſue compre. 
hends both the promiſe and the labour; whereas the 
words of the verdi dg; not refer to the place where 
the promiſe was made, much leſs to that where the la- 
bour was done; ſo that the point in iſſue remains un- 
determined. And upon theſe actions brought in in- 
ferior juriſdictions, it is neceſſary to ſhew that the 


thing for which the promiſe is made was performed 


within the juriſdiction. And in ſupport of this ob. 


jection, the C. J. cited Cro. El. 230. 


But upon the ck objection 3 the judgment Was 


| reverſed, 


The 


E 
One 
pox 
low1r 
that t 
(2) 
infec 
te Ea 
te in 
and 
exter, 
dant 
pox. 
inten 
lent, 
grant 
now 


quaſt 


EASTER TERM, 11 CEO. II. 1738. 


The King againſt Bunce, 


to quaſh an inditment againſt the wife of lng 


one Bunce, for carrying a perſon having the ſmall perſon in- 
pox from one pariſh to another, upon the fol- e eng, 
owing exceptions: (1) It is ſaid in the indictment, ſmall pox, - 
hat the jury © did preſent,” inſtead of © do preſent. debe. 
(2) The indictment is, that defendant left the party 

infected at the houſe of N. Wood © in the city of 

© Excter ;*? whereas it ſhould have been ſaid, © with- 

in the city and county of Exeter: The city of E. 

and the city and county of E. being not co- 

extenſive. (3) It is not mentioned that the defen- 

dant knew that the perſon conveyed had the ſmall 

pox. (4) The fact is not averred to be with an ill 

intent, as to charge the pariſh where the party was P 163 
lent, c. A rule to ſhew cauſe, Ac. was thereupon - | 
granted. And ſerjeant Draper for the proſecutor 
5 the matter up, the indictment was 

quaſhed. 5 


E was moved laſt Hilary term by ſerjeant Huſſey, IndiAment. 
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FASTER TERM, 11 GEO. I. 1738. 


s. C. 2 Stra. The King againſt Liſls. 


Togo, 


e wag | Quo warranto was brought againſt the defen. 
a mayor de A _ dant for acting as burgeſs of Chrift-church in 
— the county of Southampigg ; to which he pleaded, 
en (after 1 ny" e en ee. — the ſaid corpora. 
tion to be as it is ſtated in the information) that an 
N aſſembly was convened by one Goldwire, mayor of the 
elections laid borough, at which he was nominated by the fad 
this the tak- Go[dwire, and elected by the majority of the burgeſ- 
gan rv ſes who were preſent, a burgeſs ; and that afterwards 
of office, he was admitted and ſworn into the office. Upon 
_ mo 1 ee. _ ee taken, ee 
ing ſworn Goldwire at the time of the nomination and election 
in, arenot of the defendant was mayor; and whether the de. 
An officer fendant was admitted and ſworn into the office, with 
e po three other iſſues. A ſpecial verdict was found on 
2s are ne. {ome of the iſſues; and as it appeared by this verdict, 
ceffary for and by the finding on the other iſſues, and the plead- 
wi — ing, = caſe was in effect this: 1 ; 
ration, but The town of Chri/#-church: is a corporation by 
pies way charter, _ going: is thereby 2 to the 7 
luntary and burgeſſes, or the major part of them, “ at their 
— FT” will 8 pleaſure to 8 as many burgeſſes 3s 
„ they ſhall fee occaſion,“ the mayor being to nomi- 
nate. And it was found, that Goldwire never was 
elected mayor of the ſaid borough, nor had any right] 
or title to the ſaid office, but notwithſtanding this, 
the 16 October 1726. © under pretence and colour} 
of being elected mayor,” he was 9 _ 
| „ illiam 


> defen. 
urch in 
leaded, 
Orpora- 
that an 
of the 
the ſaid 


burgel. 
>rwards| 


Upon 


phether 


leon] 


the de. 
e, with 
ind on 


verdi, 


> plead- 


on by! 
mayor 
it their] 
ſſes as] 
nomi- 
er was 
y right] 
this,] 
colour 
| unto] 
Villiam 


(2) Suppoſing that he was a mayor de facto, 


EASTER TERM, 11 GEO. II 1738. 


there ſworn into the office of mayor, and in fact ex- 
erciſed the office till = 


Millan Willis, ſteward of the court-leet, and was 


day of — 1736. 


And the ſaid Goldwire being in the exerciſe of the 


aid office, and under *pretence of being elected 
« and ſworn into the ſame,” he iſſued out a ſummons 
to the ſeveral burgeſſes of the corporation to meet 


which time an aſſembly was accordingly held, in 


* P164 : 


* together on a day not mentioned in the charter; at 


which Goldwire preſided, but ſome of the burgeſſes 


refuſed to come, and others who were preſent proteſt- 


mayor: Notwithſtanding which he was nominated by 
Goldwire for burgeſs. It was alſo found, that a quo war- 


ed againſt the legality of Go/dwire's being mayor, and 
againſt the nomination of the defendant ; and notice 
was given to the defendant that Goldwire was not 


ranto had been recently proſecuted againſt Goldwire 
for acting as mayor, pending which he ſummoned 
and held the aſſembly as aforeſaid ; and that there 
was afterwards judgment of ouſter againſt him; and 


the jury ſet out the whole proceedings, and allo the 


ſpecial verdict found in that cauſe in bac verba: By 


which it appeared, amongſt other things, that accord- 
ing to the conſtitution of the ſaid borough, the 
mayor is to be ſworn in at the next court-leet after 


year after his being choſen, and until another is 


his election, and is to continue in his office for the 


elected; and that one T. Feanes was duly elected 


mayor anno 1735. and that CGoldwire was never cho- 
ſen mayor, nor ſworn into the office. 


The principal queſtions in this caſe were, (1) 


Whether it appears upon this record that Goldwire, 
who convened and prefided at the aſſembly when 


the defendant was elected, was a mayor de facto. 
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EASTER TERM, 11 GEO, II. 1738. 


ther he had the power of convening and preſiding at 


a corporate aſſembly; and whether the nomination 


and election of a burgeſs at ſuch an aſſembly be 


good. PREY ' 
It was argued laſt term by Mr. Gundry on the 


Part of the crown, and by ſerjeant Burnet for the 


defendant ; and: this term by ſerjeant Eyre for the 
crown, and by ſolicitor general Strange (by his 
Majeſty's permiſſion) for the defendant. 5 


*P 165 And it was argued for the crown, (1) Tha 


Goldwire was not ſo much as a mayor de facto. For 
though an officer de facto be no where defined in the 
books, yet it 1s ſufficiently plain, that in order to 
conſtitute ſuch an officer, theſe two requiſites are ne- 


ceſſary; (1) That there be a compleat vacancy ; and 


(2) That there be at leaſt, in all elective offices, the 
colour of an election; and therefore where there is 


an officer de jure in poſſeſſion, or where without any 


election a perſon intrudes into an office, he is an 
uſurper, and all his acts are abſolutely void. Abbot 
of Fountain*s caſe, 9 H. 6. 32. pl. 3. S. C. Bro. Abbe 


and Prior 19. S. C. Non eft. factum 3. Moor 112, 
606. Cro. El. 699. 2 Rall. Rep. 101, 131. 1 


Lutot. 508. King and Sutton. King and Whitehorne, 
10 Mod. 64. Now in the preſent caſe it is found, 
that there never was in fact any election of Goldwire 


as mayor; and it is to be intended that there was not 
the leaſt colour of any; for if there bad, it ſhould 


have been ſhewn, that this court might Judge, 
whether it was ſufficient to capacitate him for 
holding a corporate aſſembly and nominating a 


| burgeſs. It is indeed mentioned, that“ under pre- 


* tence and colour of being elected,“ he was pre- 


ſented to the ſteward and ſworn; but the ſwearing 


him, without a previous election in fact, will not 


make him a mayor de facto For otherwiſe it will be 


66 808 © 
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in the power of the ſteward to make as many as he 
pleaſes. It alſo appears by the proceedings in Gold- 
wire's cauſe, which are ſet out in this ſpecial verdict, 
that Jeanes was mayor anno 1735. and that a mayor. 
continues in his office till another is choſen ; ſo that 
there was a rightful mayor in eſſe when Goldwire in- 


truded into the office; and conſequently he cannot 
be a mayor de facto, it being impoſſible that a poli- 


tick body ſhould be in two perſons at the ſame time. 
And it is further ſtated in thoſe proceedings, that 
Goldwire was neither choſen nor ſworn. But (2) 
Suppoſing that Goldwire was mayor de facto, yet as 
he was not a lawful one, the election of the defen- 
dant is void. In general this is certain, that there 
are fome acts which an officer de facto cannot do: 


For otherwiſe there will be no difference between P «66 


officers de facto and officers de jure. And as an offi- 
cer de facto is a notional creature only, erected by 
the law, in order to anſwer the ends of juſtice and 
equity under particular circumſtances, his power 
ought not to be extended further than what is ab- 
ſolutely neceſſary for that purpoſe. Now all the 
acts _ an officer de facto can poſſibly do are 
either fuch as concern the public good, or ſuch 


as concern third perſons, who have a right to the 


thing done, or have paid a conſideration for it, 
or ſuch as are purely voluntary, and to which ſtran- 
gers have no right: And there are ſome acts 
which the officer is compellable to perform, and 
others which are voluntary. It is certain, (1) That 
ſuch acts as tend to the public utility, when done by 
an officer de facto, are valid; and this in order to 


Prevent the interruption of juſtice. 1 Roll. 701. 3 


Keb. 606. 2 Lev. 242. Which laſt caſe is contra- 
| | | ry 
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ry to that in fol. 184. of the ſame book. [And Ls | 


G. J. faid, that the caſe in fol. 184. is againſt lay, 
and has been always ſo held.] (2) Such acts as con. 
cern third perſons, when they have a previous right 
to the thing done, are good when performed by an 
officer de facto, he being conſidered in ſuch caſes a; 
inſtrumental only. Co. Lit. 58. 6. Moor 109. 8. 
C, 1 And. 95. 1 Co. 140. 5. 4 Co. 4. #. On. 
El. 699. And fo it is where a ſtranger has paid or 


given a valuable conſideration for the thing done. 


9 H. 6. 32. S. C. Bro. Abbe and Prior 19. 8. C. 


Non eſt factum 3. Cro. El. 533. Moor 606. 8. C. 


Cro. El. 775. 1 Lutw. 508. (3) Such aQs as are 
urely voluntary, and are done for the ſake of per- 
ns who have no right to or remedy for the perfor. 
ance thereof, are void : And this too in ſome caſes 

where a valuable confideration is paid... Cro. E.. 

699. Co. Lit. 58. b. 1 Co. 140. 6. Ceo. 24. a. 

(4) Such aQs as are voluntary, and which the officer 

is not compellable to do, are void, eſpecially in the 

caſe of corporations. To apply theſe rules to the 

preſent caſe, it is obſervable, that the act here done 

was not ſuch an one as was neceſſary for the preſer- 

vation of the corporation : For it is not found, nor 

P 167 does it appear, that there was any need of *a new 
burgeſs; but on the contrary it is ſtated, that the 
mayor and burgeſſes may chuſe ſo many burgeſſes as 

they ſhall think proper. The defendant paid no 
conſideration for his election, nor had he any right 


to it but upon the terms of the conſtitution of the 


borough: And: theſe are, that the mayor and bur- 
gefſes ſhall elect; whereas here it is found, that 
Goldewire was no mayor. This the defendant mult be 


confidered as not ignorant of, as he was a member 


af the corporation; and he had alſo expreſs notice 
hereof. It is alſo material that the pretended mayor 


iſſued 


reſer- 
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authority; for there is no greater power than that of 
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iſſued out a private ſummons; and it was for the 


meeting of an aſſembly upon a day which was not 
preſcriptive. This was therefore an act wholly volun- 
tary, and conſequently void, eſpecially as it was per- 
formed pending a proſecution againſt the pretended 
mayor : Who, by the ſame reaſon for which he no- 
minated the defendant a burgeſs, might have made 
many others ſo too. As to the inconveniencies of 
the caſe, it appears from what has been ſaid, that 
none will follow from the diſallowing of this tranſac- 
tion in the pretended mayor, and that many will re- 
ſult from the contrary. To which it muſt be added- 
that if ſuch acts are good, there is no difference be- 
tween a mayor de facto and one de jure, in point of 


chuſing members. And by this means the conſtitu- 

tion of corporations may be overturned, as officers 

will be hereby encouraged not to adhere to the terms 

of the charter, and as ſtrangers may be admitted in- 

to the body: Whereas the conſtitution of boroughs 

is part of the conſtitution of the kingdom, and con- 
ſequently all incroachments thereupon ought ſtrictly 

to be guarded againſt, In The King and Sutton, (a) (a) Ante. 
the judges ſeemed to be of opinion, without giving 
any judgment, that the election of the defendant 
was not good; and yet Street, the pretended 
mayor, had enjoyed the office for the year, with- 
out being ſuedin a que warrant; nor was there 

any iſſue on the record (as there is here) againſt . 
"treet ; but his right was brought in incidentally : 
Though indeed ſome things were there found which 
made it doubtful, whether he was a good mayor. 


| In The King and * Harding, Hil. 2 Geo. 1. a mayorP * 168 
1 de facto preſided at the aſſembly, where the defendant 


was choſen one of the junior counſellors of the town; 


of 
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of Nettingham ; and the court were ſo clear of opi. 
nion that ihe election was ill, that the defendant 
diſclaimed. The King and Bennet, and the corpora. 
tion of Shaftesbury, (b) Hil. 4 Geo. 2. The court 
there agreed, that if the queſtion had been about the 
mayor's right, and he ſhould appear not to be a 
good one, his acts would be void. And in the caſe of 
The King and the corporation of . ge in lord C.]. 
Hardwicke's time, the court was of opinion, that an 
officer de facto could go no further than the doing of 
neceſſary acts. It was alſo objected by the counſel 
for the crown, that the word [mayor] in the third 
iſſue, (viz. whether V. Goldwire was mayor or not) 
and alſo throughout the pleadings, muſt mean a 
lawful mayor, and conſequently the verdi is againſt 
the defendant, becauſe it plainly appears upon the 
whole matter ſet our therein, that G. was not a law- 
ful mayor: And in pleading, if one ſort of right be 
ſet out, and another proved, the iſſue will be againſt 
the party. 2 Roll. 680. pl. 2. The pleading here is 
alſo to be conſidered as in oppoſition to the crown. 
And before the 11 Geo. 1. c. 4. officers were oblig- 
ed to prove themſelves to be lawful officers. _ 


On the other ſide it was argued, (1) That it ap- 


pears from the facts of which the court can now take 
notice, that Goldwire was a mayor de facto at the time 
of the defendant's election: For though in the record 
againſt Goldwire it be found, that Jeanes was mayor 
anno 1735. and that a mayor is to hold over till ano- 
ther be choſen, yet theſe circumſtances are to be 
thrown out of the preſent caſe, they not being facts 
found by this jury. All that is found here is the re- 


cord itſelf, which formerly a jury could not find, 


(2 Roll. 691. pl. 1, 5.) and not any of the facts dil- 
cloſed therein. And it is obſervable, that the . 


% 


o 


EASTER TERM, 11 GEO. II. 1738. | 
{ent jury have found a fact contrary to the record 


againſt Goldwire, viz. that he was preſented and 
ſworn into the office of mayor; whereas by the other 


record *it is expreſly found that he was not ſworn * P 169 


in: And this is certainly well found, for if one jury 
be concluded by the finding of a former one, there 


could be no ſuch thing as an attaint. What there- 


fore is here found is, that Goldwire was not well 


elected, but that, under colour and pretence of ſuch 


an election, he was regularly preſented and ſworn 
into the office, (for the regularity hereof is to be in- 
tended, 5 Co. 97. a. 8. C. 2 Roll. 698. 1 Vent. 
118.) and that he convened and preſided at a corpo- 
rate aſſembly, and nominated a burgeſs: Now as 
here was the colour of an election, and as Gold- 
wire had a viſible authority by being ſworn into 
and executing the office, and this at a time when 
it does not appear to have been full, he cannot 
be regarded as an ufurper, who is one that in- 
trudes into an office without the leaſt colour of 
right. The Abbot of Fountain's caſe is therefore 
on this ſide; for the ſwearing in and executing 
of an office are at leaſt equivalent with inſtitu- 


tion and inſtalment. Dyer 293. 6. Moor 606. 


8. C. 1 Roll. 476. pl. 1. Cro. El. 533, 699. The 
mayor and burgeſſes of Totneſs againſt Bowden, Mich. 
10 . z. in C. B. cited by Denton juſt. in his argu- 
ment in The King and Sutton. Action on the caſe, 
upon a cuſtom in the corporation of Totneſ5 to grant 
licences to ſhop-keepers : And it was found, that the 
borough was incorporated by H. 8. and in the time 
of King J. 2. the charter being ſurrendered, he 
granted a new charter, under which the corporation 

| granted 
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was found, that another perſon had been duly choſen, 


P 150 ing mayor extend his vote further than that of any 
other burgeſs. Now that theſe acts, when perform. 


geſſes; and the crown has intruſted this borough | 
with the power of chuſing members as they ſhall ſee 


—— 2108 
CE 


they have declared that in the preſent caſe it was fo; 


did in the affair as mayor, was merely miniſterial; 
and he might have been compelled, by a mandamus, 


N. 
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granted the preſent licence; and afterwards the odd 
charter revived: And it was held by all the coun, | 
except Treby C. J. (who differed) that the corpora. | 
tion was a corporation in facto, and the licence well 
granted. And in Sutton's caſe it was ſcarce doubted, 
whether Street was a mayor de facto; and yet there it 


and had performed ſome acts of office. As to the 
ſecond queſtion, it is to be obſerved, that the a; 
done by Goldwire are the ſummoning and holding 
the aſſembly, (the laſt of which conſiſts only in his 
being preſent, 1 Roll. 514. pl. 6, 7. ] and alſo the 
nominating the defendant : For as to the election 
itſelf, he votes therein as burgeſs ; nor does his be. 


ed by an officer de facto, are valid, appears by ſome 
of the general rules laid down in the books on this | 
ſubje&, and which have been admitted by the other 
fide. For (1) It is abſolutely neceſſary, to prevent 
the diſſolution of the corporation, that it ſhould be 
recruited from time to time by the eleQion of bur- 


occaſion. They are there ore judges when a new bur- 
geſs is neceſſary; and by clefting the defendant, 


and hereby the crown is bound. All that. Go/dwire 


to hold an aſſembly for the doing of neceſſary acts; 
and as theſe are ſuch, they are conſequently valid. 
1 Roll. 514. pl. 6, 7. (2) The acts here done tend 
to the good of the public, who are ſtrangers, and, 
as it is admitted, are greatly intereſted in the welfare 


and preſervation of corporations. (3) Though 3 
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if of an officer de facto, which is collateral to his 


office, is void, yet ſuch as is merely ex officio, (which 
js the preſent caſe) is good. 9 E. 4. 6. S. C. Bro. 
Afiſe 95. Patent 21. Cro. El. 533. [Which laſt 


book ſhews, that there may be an officer de facto | 


and one de jure at the ſame time.] Moor 109, 112. 
Palm. 479. Salk. 96. 1 Lutw. 508. (4) Another 


rule is, that the act of an officer de facto, when it is 


for his own benefit, is void, becauſe he ſhall not take 
advantage of his own want of title, which he muſt 


de conuſant of; but when it is for the benefit of 


ſtrangers, who are to be preſumed ignorant of ſuch 
defect of title, it is good; as in the caſe of a deputy 
of a deputy. Cro. El. 699. cited before. And for 
this reaſon the voluntary grant of a diſſeiſor is not 
lid, becauſe this is for his own advantage, as he 
has a conſideration for it. Now in this caſe the de. 
kendant was a ſtranger, and no member of the cor- 
poration, previous to his election: And it is no more 


to be ſuppoſed that he knew of the want of title in 


Gudwire, againſt whom there was no judgment of 


ouſter till *afterwards, than the tenant of a manor * P 171 


an be ſuppoſed to know the right of the ſteward. 


tis alſo material, that the defendant was obliged to 


take an oath, which he has actually taken, to ſerve 


ite corporation; and this is to be regarded as a legal 
confideration for his place; and he is not on this ac- 
count only an honorary member. Beſides, the pub- 
ie (who, as before mentioned, are intereſted in the 
pelervation of boroughs) are to be conſidered as 
rangers; and there is a conſideration moving from 
em, (5) If the election of the defendant is conſider- 
cd as detrimental to the corporation, yet as it is their 
dn act they are bound hereby, all one as a bond 
ven by a corporation de facto will bind them, — 

8 they 


Q 


W 


o 
* 9 * 
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they cannot take one for their own benefit. 1 Lum, WM v 
508. Upon the whole matter therefore the election it! 
is good: And it makes no difference that the pre- d, 
tended mayor was recently proſecuted, or that ar 
there was a proteſt by ſome of the members; this laſt WW af 
affecting the mayor in point of puniſhment only; for the 
though the defendant was prefent, he was not obliged Wl ma 
to ſcrutinize into particulars, but it was ſufficient for WM ſwe 
him to ſee Goldwire doing acts of office. As tothe WM vcr 
objection that if this election is good, a mayor & fou 
facto may mould a corporation as he pleaſes; this i; wh 
not true: For though he preſides at aſſemblies for the WM the 
fake of decency and order, yet he has no greater 1 
power in the election of members than any other me. 
burgeſs, and is equally bound with what is tranſadt. can 
ed there; and where the aſſembly is held not on : ver 


$f: d> $:7D Hog 
4 1 


preſcriptive day, as in the preſent caſe, he is obliged be 

to ſummon every individual member: As it va pro 

held in the caſe of Kyna/ton and the corporation f aga 
Shrewsbury, * (Trin. 8, 9 Geo. 2.) where the (cn: 

*P 172 motion of a member at an aſſembly held not on 2 60 


preſcriptive day was determined to be void, becauſe WW vi 
one of the members was not ſummoned: And it opi. 


| MU 
| | 5 . | 4p | am 
Ante 85, ; Kynaſton and the corporat ion of Sbrewsbury, Mandamus to reſtore Kyi BW - 
to be alderman of Shrewsbury.: And by the return and ſpecial verdict it ap- Ort 
peared, that by the charter the ſenior alderman is always to be choſen major, tak! 
and that the mayor and aldermen have a power of amotion : that Floyd was 203 
choſen mayor though Kynaſton was then ſenior alderman, he being not reſiant al 
in S. and that at an aſſembly held by Floyd and the major part of the alder- cer 
men, ſaid K. was amoved, but T. X. one of the aldermen, who had a houſe] eaſe 
and family in the town was not preſent, nor fummoned by the ſerjeant »t 
mace, who had his uſual orders ; he being informed and believing that 7. K. elec 
was out of town, and therefore he returned him out of ſummons: And held "0p 
that the amotion was ill, by reaſon of the non-ſummoning 7. X. eſpecially} 
as he had a houſe and family in town, where a ſummons might have been leit: that 
And it makes no difference that it was the negligence of the ſerjeant at mac? 20 
only. And per cur*: Where a corporate act is done by a ſelect number, ol 
on a by- day, every member within ſummons muſt be ſummoned, (A) ma) 
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was thorn alſo agreed both at the bar and bench, that 
it was a point never derermined, whether a mayor 
& facto can preſide at an aſſembly for the amotion of 


0 0 * 8 | | | 
1 member; which is much ſtronger than where an 


aſſembly is held for the chuſing one. Objected, that 
the word [mayor] in the iſſue muſt mean a lawful 
mayor; and it is found that G. was not ſuch. An- 


ſwer: This might have been a good objection, if the 


verdict had been general; but as the whole matter is 


found ſpecially, the queſtion upon this record is, 
whether he was an oſſicer of ſuſſicient power to make 


the preſent election good. 

The court (who argued /eriatim on both argu- 
ments) were clearly of opinion, (1) That no notice 
can be taken of the particular faQs diſcloſed in the 
verdict againſt Goldwire ; but all the uſe which can 
be made of that record is, that there was a recent 
proſecution, and afterwards judgment of ouſter, 
againſt him: So that it does not appear in the pre- 
ſent caſe there was a rightful mayor in efe when 
Goldwire acted as ſuch. (2) It was held by the 
whole court, (except Lee C. J. who gave no direct 
opinion as to this point) that Goldw¾ire was not ſo 


much as a mayor de facto. For in order to conſtitute 


a mayor de facto, it is neceſſary that there be ſome 
form or colour of an election; but without this, the 
taking the title and regalia of the office, and the 
ating and being ſworn in as mayor, are not ſuffi- 
cent : And with this agrees the abbot of Fountain's 
cale, Now here it appears that Goldwire was never 
elected in fact; and though it be ſtated that he was 
worn at the leet, it does not appear (as it ought ) 
that this was agreeable to the conſtitution of the 
borough: And it is not material that he acted as 
mayor, as it is found that a quo warrants was recent- 
\y proſecuted againſt him, pending which the preſent 
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election was made, and that he was thereupon ad. 


judged to be an uſurper. The conſequence hereof 


plainly is, that the election is void. And Lee C. ]. 


£ P 173 ſaid, that in theſe caſes the proper queſtion is, whe. 


ther the perſon be an officer de facto as to the par- 
ticular purpoſe under conſideration, according to 
1 Salk. 96. And he cited The Queen and Davis, in 

ueen Anne's time, where on a motion for an in- 
formation it was held, that there cannot be an offi- 
cer de facto and an officer de jure at the ſame time; 
and therefore the C. J. ſaid, that it would deſerve 
great conſideration, whether collation by a biſhop 
de facto is good where there is a rightful one in 
being : As it is laid down in Cro. El. 699. (3) By 


the whole court: Suppoſing that Goldwire was a 
mayor de facto, yet the acts here found to be per. 
formed by him are not good, becauſe they were not 
neceſſary for the preſervation of the corporation. In | 


theſe caſes the proper diſtinction is between ſuch 


acts as are neceſſary for the good of the body, which 
comprehend jucicial and miniſterial acts, and ſuch 
as are arbitrary and voluntary. The election of the 


defendant is of the latter kind: For as the number 


of burgeſſes is indefinite, it doth not appear, nor is 


it ſtated, as it ſhould have been, that the choice of 
a burgeſs was neceſſary. It is found too, that the 
aſſembly was held not on a corporate day, (for which 
reaſon Probyn juſt. ſaid, it ſhould have been ſtated, 


that notice was given to every member, without | 


which it could not be regular ; according to K. and 


Ante 171. 


the corporation of Shrewſbury) ſo that there was no 
neceſlity of conveying it at that particular time. It is 
alſo material, that no perſon hath a previous right to 
theſe offices; nor can the taking of the uſual oath, 


as has been objected, be regarded as a legal con- 


ſideration, becauſe this is ſubſequent to the election, 
and the party may perhaps refuſe to take it, This 
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caſe therefore differs from thoſe that have been cited 
for the defendant; for in thoſe, either the act was 
ſuch as the officer was obliged or compellable to do, 
(as in Palm. 479.) or ſuch in which a ſtranger was 
concerned, and had a right to, or paid a conſideration 
for. In the preſent caſe it ſeems very extraordinary, v. Res. v 
that one called to an account by the crown for acting — 
as burgeſs, ſhould ſet up a title derived to him from 2135.2140. 
a pretended mayor, whoſe right was litigating * at P 174 
the ſuit of the crown, at the very time when the 
other was elected. If ſuch an one hath ſo great a 
power againſt the crown, there will be no difference 
between a rightful mayor and an intruder. (4) It 
was ſaid by Lee C. J. and Page juſt. that as there 
vas fo recent a proſecution againſt Goldwire, and as 
the preſent proſecution is by the crown, the iſſue 
mult be conſtrued as has been mentioned, wiz. 
whether Go/dwire was a lawful mayor or not. 
After the court had delivered their opiuions as above, 
it was obſerved by Probyn juſt. that the verdi& men- 
tions only that defendant was nominated a burgeſs, 
without ſhewing his election and ſwearing; whereas 
a nomination only is not ſufficient to make a mem 
ber: And the court held this alone to be an inſu- 
perable objection to the defendant's title. And the 
counſel for the crown (who in their argument juſt 
mentioned this objection) ſaid, that they did not 
enlarge on it, becauſe they choſe to rely on the merits 
of the caſe. - Judgment for the King. 
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S. C. 28tra. 
110g. ante 
217. poſt 
291. 


Garland qui tam againſt Burton. 


The court 
refuſe to 
quaſh an. formation qui tam, Mc. againſt the defen- 


en e a, dant, (a clergyman) on the ſtatute of 21 H. 8, 


for non-re- C. I 3. for non-refidence, becauſe it was found be- 


ſidence, be- 
eee Ne fore juſtices of aſſiſe, who (as it was reſolved on the 


found be- motion for the certiorari in this caſe) have no autho- 


0 ae rity by that act. 
who have On the other ſide it was argued by folichvor 
no juriidie- general Strange, that informations are not quaſhed 
in. But by the courſe of the court; but this is merely a 
ſee Rex. matter ex gratia: And the court never quaſhes any 
1 Bur. 38; thing but where the cauſe is of ſmall moment, and 
| Poſt 220, the matter very plain. An indictment for a nui- 

ſance is always refuſed to be quaſhed. And in The 
*P 175 King and Sadler, Trin. 9 G. 2. an indictment for 
v: Sayer perſuading A. to marry B. in order to charge one 

4 

2106, Cald, pariſh and diſcharge another, was prayed to be 
246. quaſhed, but denied. And in The King and Gibbs 
(a) see (a) codem termino, a motion was made to quaſh an 
. indictment for ſelling by falſe meaſures, but it 
See C was refuſed. In the principal caſe the informer is 
263. intitled to part of the penalty, and therefore the 
quaſhing the information may deprive him of his 
property: For in this caſe he hath no remedy over; 
whereas if it be adjudged againſt the proſecutor 
upon a demurrer, he may bring a writ of error. 
And Mr. lolicitor ſaid, he would not now enter 
into 
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into the queſtion upon the merits, becauſe this was 
done upon the motion for the certiorari. . 

It was replied by Mr. W. Birch, that this 1s not 
a matter of great importance; and the crime here 
charged is alſo puniſhable by the ſpiritual law. But 
ſuppoſing the matter to be of ever ſo high a nature, 
the information ought to be quaſhed, as the judges 
of aſſiſe had no. conuſance thereof, And he ſaid, 
that he moved laſt term to quaſh an information, 
| becauſe it was filed by an improper officer; and it 
was quaſhed, becauſe the court could not hold plea 
thereof. It was alſo urged, that a writ of error 
lies as well where an information is quaſhed upon 
motion, as where a judgment is arreſted. | - 

But the court was unanimouſly of opinion, that 
the information o _ not to be quaſhed ; and this 
on the authority of 1 Sid. 152. and The Queen and 
Trotter, (5) Paſ. II Ann. (Chich Lee C. J. now (3) poſt 
cited as in point.) In this laſt caſe it was moved by 27, called 
Mr. Forteſcue to quaſh an information for exerciſing p. _ 
the trade of a butcher, without having ſerved an 216. 
apprenticeſhip therein; but the court denied it. And 
Parker C. J. there ſaid, that theſe informations are 
in the nature of civil actions, and the perſons 1 
cuting them have an intereſt in them, 

In the princip caſe the motion was therefore de- p. 291. 


nied. 
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ws 176 * Anderſon againſt Winter. 

Plea of IN RROR of a judgment in an adtion of 
L wherein the defendant below had pleaded, 
Plaint! 


muſt con- that the plaintiff became bankrupt, c. and he con- 
clude to cluded with a general averment. And it was now 
= oon objected by Mr. Bicknell for the plaintiff i in error, 
| that this is wrong ; for that the defendant ſhould 
have concluded to the country. And he cited Lupton 
and Atkinſon, Hil. 2 G. 1. in C. B. Kot. 1624. where 
this objection was held fatal. : 

And Chapple juſt. mentioned two other caſes, 
where the ſame point was determined accordingly. 
| And no counſel appearing on the other ide, the 

judgment was reverſed, * TH 


S. P. Miles v. Williams 1 P. Wms. 249. 10 Nod. 160. 243. Gilb. Rep. 
B. R. 318. where bankruptcy of the defendant is pleaded, So Gen v. 


Bayley. Fuller v. Byng. Fort. 334. Poole v. Broadfield. Barnes, 430. Quare, the 


correctneſs of the report of the principal caſe, that the plea was of the plain- 
tiff's bankruptcy. 
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to compel Dr. Walker, the vice-maſter, to deprive tor of 7. 


of dilapidation ; and ſentenced thereupon to be de- de meſter 


petition by ſeveral of the fellows of the ſaid college {ntenced 


to be general viſitor, he is to judge what is proper 


— 


I was moved by ſerjeant Eyre in Trinity term, in Whether a 


* 


faid ſentence, according to his (the biſhop's) viſita- 
torial power: Which, it was alſo ſworn, the biſhop 
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The King againſt the biſhop of Ely. 


mandamus 


the tenth year of the preſent King, that a man- lics to the 


22 
rn. * 
Prep yd a oy a 


Ely as ge- 


him, as general viſitor of Trinity college in Cambridge, an Fig. 


e — 
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Dr. Bentley, the maſter of the college: He having Fer ang =o 


been convicted by the ſaid biſhop, as ſpecial viſitor, compel the | 
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prived, according to the ſtatutes of the college. ihe 
And this motion was founded on an affidavit, that who was 
Dr. Walker, the vice-maſter, in whom the power of by the 

executing ſuch ſentence is lodged by the ſtatutes, pop as. 
had refuſed to deprive Dr. Bentley ; and alſo upon a tor, and 
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to be de- 


to the biſhop of E. complaining of Walker's refuſal, prived. 
and praying the biſhop to compel him to execute the 


had refuſed. 12 
But it was then ſaid by lord Hardwicke, (who was * Þ 177 

chief juſtice of this court when this matter was firſt 

ſtirred) that a mandamus cannot properly be grant- 

ed to one man, to compel another to do an act; as 

it is here prayed. And ſuppoſing the biſhop of Ely 
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to be done; and therefore a mandamus does not he, 


commanding him to do a particular act; but only, 
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in general, to viſit the college, or to put in executi. 


on the ſtatutes of the college upon this complaint. 


A rule was therefore granted for the biſhop of EH, 


and the maſters of the college, to ſhew cauſe, why a 


mandamus ſhould not go to the biſhop, commanding 


him to proceed upon the complaint contained 1n the 


 afhdavit. 


And in Hilary term, 10 G. 2. it was argued by 


ſolicitor general Strange and others, in behalf of the 


college againſt the Mandamus ; and by the ſerjeants 


Eyre and Wynne on the other ſide: But the argu- 
ment was then ordered by the court to be confined 
to this queſtion only, whether a Mandamus was pro- 
per, ſuppoſing the biſhop of Ely to be general viſitor, 
For as to the point, whether he be ſo or not, the 
court ſaid, that the crown was principally concerned 
herein, as the college is of royal foundation ; and 
therefore it is proper to hear counſel for the King 


upon this queſtion, it being very unreaſonable to 


grant the preſent Mandamus, upon hearing the 


matter litigated only between one party who admits 


the power, and the other who claims it, when it is 


_ dubious whether this laſt hath it or not. And it would 


2 Lord 
Raym. 


1334. 


P 178 


be very odd, in caſe a Mandamus ſhould: be grant: 
ed without hearing the King's counſel, for the court 
afterwards to award a prohibition to its own rule. 
And lord chief juſtice Hardwicke ſaid, that when 


Dr. Bentley prayed to be reſtored to his degrees, the 
_ queſtion, whether the King hath the viſitatorial pow- 


er, was likely to come up ; and therefore counſel 
were heard for the King, It was therefore ordered 


to be added to the *rule, that his Majeſty's attorney 
general have notice of this motion. | 
And accordingly this term the caſe was argued at 
large by ſolicitor general Strange and Mr, wrongs 
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for the college, and by ſerjeant Wynne and Mr. Taylor 
on the other fide; Mr. attorney general Ryder being 
in court. As” | | | 
And it was argued againſt granting the mandamus, 
(1) That on the parties own ſhewing they are not 
intitled to it; for the ſentence appears to be given 
by the biſhop of E. as ſpecial viſitor; and in the 
complaint, to which the rule refers, it is prayed, that 
he compel Dr. W. Wc. as general viſitor. Now if 
the biſnop be a ſpecial viſitor, which he ſeems to 
claim only, then all other powers not granted out of 
the crown ſtill remain therein, as the college is of 
royal foundation; and he hath no authority to do 
what it is now deſired he be compelled to. But if 
the foundation of this motion be true, viz. that he 
is general viſitor, then the ſentence is void, and 
ought not to be carried into execution, becauſe it is 
given by him as ſpecial viſitor. Beſides, if the biſhop 
is general viſitor, he doth not want the aſſiſtance of 
the vice-maſter. And therefore upon this ſentence 
and return, quacunque via data, the court is not war- 
ranted to grant a mandamus. The court has already 
granted a mandamus to Dr. W. the vice-maſter, 
to execute this ſentence; to which it was returned 
(in ſubſtance) that the King was general viſitor : But 
afterwards the writ was quaſhed, as felo de ſe, it be- 
ing ſuggeſted thereby that the biſhop of Ely was 
general viſitor.* (2) It is not true, in fact, that the 
biſhop of Ely is general viſitor. And as to this, the 


* K, and Dr. Walker, Hil. qG.2, It was there alſo determined by the 
whole court, that the return was good, and that no peremptory mandamus 
ought to be granted, becauſe if the King be general viſitor, he may, and it 
is to be preſumed will, compel the vice-maſter to do juſtice ; and therefore 
the party muſt firſt apply for a commiſſion of viſitation, and be denied, 
before he can have a mandamus, The reaſon is the ſame if the biſhop be 53 
general viſitor, as the writ ſuggeſts, /A. | | 


Ld 


* 


caſe 
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caſe (as verified by affidavit, and as it appears by the 
ſtatutes) ſtands thus: Ed. 6. gave a body of ſtatutes 
to the college, in which (zit. de viſitatore) it is or. 


*P179 dained, quod epi iſcopus Ellienſis viſitator fit.”” After. 
wards Q. Elizabeth gives them other ſtatutes ; in 
the preamble of which notice is taken of the foun. 

dation of the college by H. 8. and that there had 
been ſome conſtitutions made for the government 
thereof, which were imperfect, and therek 

| thought proper to give them new ſtatutes ; ** & eat 


ore ſhe had 


* wuniverſas leges in hunc libellum collect perfeftam mo- 


« rum & ſtudiorum regulam repreſentamus & commen- 
* damus, &c.” And by theſe the biſhop of Ely is 


alſo made ſpecial viſitor. As to the ſtatutes of E. 6. 
it was ſworn by ſeveral of the ſenior fellows, that 
they were never kept in the archives of the college, 
but were'in the hands of the biſhop of Ely, and were 


never ſeen by them till very lately; and that they 


were never read to or obſerved by them: And the 
ſeal was alſo torn off, On the contrary, the ſta- 
tutes of Q. Eliz. are on record in the college, and 


always ſworn to be obſerved. All this (it was ur- 


ged) amounts to ſtrong evidence, that the former 
ſtatutes were abrogated and cancelled; and the 
ſpecial viſitor, in whoſe cuſtody they now are, was 
probably the hand that originally received the fur- 


render of them. There 1s alſo an inconſiſtency | 


between theſe two -ſets of ſtatutes almoſt in every 
inſtance: And if thoſe of E. 6. are ſtill in force, and 


the biſhop of Ely is thereby made general viſitor, it 


was perfectly idle to make him ſpecial viſitor by the 


laſt, Beſides, the ſentence here (as it is ſaid before) 
is given by him as ſpecial vifitor. And upon the 


mandamus to the vice-maſter it was returned, that 
the ſtatutes of E. 6. are cancelled, and that the King 


is general viſitor ; and this has not yet been traverſed 
| . or 


or falſ 
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or falſified. As the poſition therefore which is laid 
down in ſupport of the mandamus is not true, the 
preſent rule ought to be diſcharged; and for this 
reaſon mandamus's ſometimes have been ſuperſeded. 
Salk. 701. Sir Foſhua Sharp and the mayor and alder- 


men of London, (a) Eaft. 13 Ann. A mandamus was de! dub. 
Rep. B. R 
granted to the aldermen of the city to admit a com- 253. 


mon council-man ; and afterwards a ſuperſedeas was 
prayed to the writ, becauſe the right of admiſſion 
is only in the alderman of the particular ward for 


*vhich the party was choſen common council-man, * P 180 


and not in the body at large. And though it was 
objected to this, that the writ gives a juriſdiction to 
the perſons to whom it is directed, and is an evi- 
dence of their right, yet by lord chief juſtice Parker 
and juſt, Eyre, the writ ought io be ſuperſeded : 

But the other two judges were of opinion to the 
contrary, and that it was proper to wait for a return. 
It was however unanimouſly agreed, that if this 
matter had been ſhewn before the writ iſſued, they 
would not have granted it. The King and the mayor, 


aldermen and common council-men of Norwich, (b) Trin. 55 


3G. 1. Motion by Mr. Page, to ſuperſede a manda- 
mus granted to the defendants for chuſing a town- 
clerk, upon ſhewing that the right of election was 
in the mayor and aldermen only: And the writ. 
was accordingly ſuperſeded. (3) Suppoſing that 
the biſhop is general viſitor, yet a mandamus doth 
not lie to him as ſuch; and there is no precedent 
to be produced for this purpoſe. Ihe reaſon is, that 
colleges are only private ſeminaries, & forum dome/ti- 
cum, whereof the viſitor (who 1s always the founder, 


or his heirs, or a perſon appointed by him) is the 


ſole judge; whereas if a mandamus was grantable, 
this court would in effe& be the viſitor. Carth. 92, 
168. Show. 74. Skin. 454, 471, This court is in- 


deed 


* 


* 
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deed inveſted with a ſuperintendency over all infe. - 


rior juriſdictions, and may either reſtrain them when 


they exceed their bounds, as by quo warranio, pro- 


te) 2 Stra. 
381. 


* P 181 


d) 12 Mo. 
196. 3 Salk. 
229, 


e) 2 Stra. 


797 
1 Barn, 52. 


hibition, c. or elſe compel them, when they refuſe, 
to execute their power: But then in neither caſe it 
will interpoſe, if the publick be no ways concerned, 
which is the preſent caſe. 
interfere where a diſcretionary power is left in others 
to make a final determination. And therefore in 


Gyles's caſe, (c) Mich. 4G. 2. a mandamus was re- 


fuſed to command ſome juſtices to licence a man to 
keep an alehouſe, becauſe the juſtices were judges 
of the matter by act of parliament; and Salk. 45. 
was cited to ſhew, that no appeal lay: And yet there 


the publick was concerned; and it was a caſe in 


which there was great hardſhip and oppreſſion on 
the ſide of the “ juſtices. Wilkins and Mitchell, (d) 
Trin. 10W. 3, Motion for a mandamus to a mayor, 


to grant execution of a judgment given in a bo- 


rough- court; but it was refuſed, becauſe a writ of 


de executione judicii lay. And in The King and the 


biſhop of Cheſter, (e) (Trin. 1 G 2.) this court grant. 
ed a mandamus to the biſhop of Che/ter, as warden of 
Mancheſter college, to admit a fellow; and the rea- 


ſon was, that his viſitatorial power was then ſuſpend- 


ed: But the court ſaid, they would not have inter- 
poſed if it had been exiſting. Beſides, it is beneath 
the dignity of this court to write to one perſon to 


compel another to do an act. And the granting 


this mandamus is in effect calling in aid of the biſhop 
of Ely, to do what this court refuſed to do, in a di- 
rect way, in the caſe before mentioned, of The King 
and Walker. It cannot reaſonably be objected, that 
the preſent queſtion is not proper to be determined 


on motion, for this is the only opportunity the col- 


lege hath to oppoſe the mandamus. Indeed if the 
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biſhop returns to the writ, that he is not general 
viſitor, . a door will be opened to enter into for the 
litigation of this point. But if he falls in with the 
ſuggeſtion of the mandamus, and exerciſes this ju- | 
riſdiction, as he moſt probably will, (all perſons be- 
ing fond of power) the matter cannot be litigated; 
and his uſing of this authority will be a proof of bis 
being intitled to it. This caſe is therefore ſimilar-to 
that of Dr. Willmet- and King's college. (f) There a 1 
complaint was made by Dr. ler to the biſhop of ee 198. 
Lincoln, as viſitor of King's college; and upon hear- 34% 
ing the caſe debated before the biſhop and commiſſa- 
ries, the complaint was diſmifſed with coſts. Here- 
upon a prohibition was prayed by Dr, V. that coſts 
might not be levied upon him; and on that motign, 

the court allowed the commiſſaries to be heard by 
their counſel, becauſe: theſe, who were concerned 

in the coſts, would have no other opportunity of be- 
ing heard in the matter. And a rule being granted 

for a prohibition upon the judge only, it was after- 
wards ordered, that the college might be made par- 
ties, becauſe they could not otherwiſe be heard; and 

it would not be ſafe to truſt the judge only. 

On the other ſide it was argued, (1) That by + p 182 
the ſtatutes of Q. Eliz. a particular power is given 
to the biſhop of £ly in many inſtances, and parti- 
cularly as to the amoving the vice-maſter ; but yet, 
and conſiſtently herewith, he is the general viſitor, 
by the ſtatutes of K. Ed. 6. the words thereof being, 
* quod viſitator epiſcopus Ellienſis fit.”? And though. 
in the ſentence he 1s recited to be ſpecial viſitor, yet 
as he refuſes to db juſtice, the party who now prays 
he may be compelled to do it, ſhall not be ſtopped 
by his own recital. (2) The ſtatutes of Ed. 6. by 
which the biſhop is made general viſitor, are ſigned 
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the ſeal be torn off, which probably was done by 


ſequeſtrators in the time of the civil wars, it does 


not follow from thence that they are cancelled; 
Which is a queſtion this court will not determine 


*P 183 


upon motion. As to the ſtatutes of Q. Eliz. there 
are no expreſs words of revocation therein ; neither 
do they contain any thing inconſiſtent with the ge- 
neral viſitatorial power given by the other ſtatutes; 
but (on the contrary) the biſhop is mentioned in 
theſe as general viſitor : And the acceptance only of 
new ſtatutes doth not amount to a revocation of old 


ones, unleſs it be in inſtances where they are incom- 


patible. Beſides the crown cannot take a ſurrender 


but by matter of record. Nor can a founder of a 


college repeal the power he has once given, without 
reſerving ſuch an authority. Skin. 513. The con- 
ſent of the biſhop, as well as of the college, is alſo 
neceſſary to conſtitute a good ſurrender of the old 
ſtatutes ; and ſuppoſing that the college alone con- 


ſented, yet the biſhop is not bound by the ſurren- 


der. Beſides, the acceptance of theſe new letters 
patent is no evidence of the biſhop*'s departing with 
his viſitatorial right; for this he may retain though 
he conſents to a new regulation of the college: All 
one as a rector continues ſuch, whilſt he keeps any 


part of the glebe, though he gives away the other 


part. It is alſo doubtful, whether a biſhop in this 
caſe could conſent to a ſurrender in prejudice to his 
ſucceſſors. And as to the recital in the *ſentence of 
the bilhop's being ſpecial viſitor, this (as is before 
mentioned) ſhall not eſtop the preſent party. (3) 
Though the members of a college or hoſpital mult 
apply themſelves to the general viſitor thereof in the 


firſt inſtance, becauſe it is a private eleemoſynary 


foundation; yet where a proper ſuit has been inſti- 


tuted before him, and he gives ſentence thereon, 
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this court, which hath a ſuperintendency over all 
inferior juriſdictions, will not permit him to ſtop 
ſhort, and not to execute it; as this would be a 
failure of juſtice. ' And ſuppoſing the biſhop of Ely 
to be general viſitor, if a mandamus does not lie to 
compel him to do his duty, the party is without re- 
medy, as there can be no appeal from him: And it 
will be attended with great inconvenieneies if viſitors 
may act in an arbitrary manner. In this caſe the 
publick is greatly concerned, as it relates to the ad- 
miniſtration of juſtice ; and it is alſo of the greateſt 
moment to the community, that the governors of 
ſeminaries for learning ſhould be of a proper charac- 
ter; as ill examples are of very pernicious conſe- 
- quence, eſpecially when placed before young perſons. 
That the legiſlature is of this opinion appears by its 
requiring the maſters of colleges to take the oaths 
of allegiance, leſt they ſhould ſow the ſeeds of diſloy- 
alty in the minds of the perſons under their care. 
This caſe therefore is more ſtrong than many others: 
For a mandamus hath been often granted where the 
matter-has been purely of a private nature; and alſo 
where there has been a diſcretionary power in the 
judge or party below, and where there was another 
remedy. Under this head were cited the following 
books and caſes. F. N. B. 153. The writ of proce- 
dendo ad judicium. Palm. 50. 1 Vent. 187. 8. C. 
Raym. 214. S. C. 2 Keb. 871. Comb. 203. 5 Mod. /e) Bs 
452.—King and the maſters, fellows and ſcholars of S. obus, 
Trinity college in Cambridge, (g) Trin. 5 W. 3. A S 
mandamus was granted to the defendants to deprive 368. 393. 
ſome fellows of the college for not taking the oaths.— 546. -3 Bac. 
Hil. 3 G. 1. A mandamus was granted to a quarter- 2 Gied 
ſeſſions to abate a nuiſance. (H- Mich. 5 G. 1. ce 
Mandamus to an inferior court in Sandwich to give 8 a 2 : 
judgment in an action of affault and battery. (7) 2b. $35. 
| 4 Bailey bid Sr. 


113. 
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110 Bailey and Burne, (k) Mich. 7 G. 1. The queſtion 


(+) Stra, 
392 Fort. 
198, 


there was, whether an inferior. court 'can grant a 
new trial; and held that it could not, and therefore 
a peremptory mandamus for that purpoſe was refuſed: 


But it was admitted, that a mandamus lay to the 


{1} 3 Bac. 
ab. 536. 


{m )1Barn. 
B. R. 82. 


69 N.. 

Jobn's, 

| 4Mo, 2 60. 
368. 


0“ Ante 
181. 


ſheriffs of London, to give final judgment upon à 


writ of inquiry. King and the bailiffs of Andover, (1) 
Trin. 2 G. 2. A mandamus was prayed to the defen- 


dants to proceed to judgment, without an affidavit 


of their refuſal : But the court ſaid, they would 
preſume that all inferior judges would do right, un- 
leſs the contrary be ſhewn. And afterwards, on an 
affidavit that they refuſed to give judgment, a man- 
damus was granted. King and the mayor, Wc. of 
Liverpoole, (m) Mich. 2 Geo. 2. Mandamus was 
granted to the mayor of L. (which is a corporation 
by charter) to call a common council for the reney- 
al of leaſes, and doing other buſineſs of the corpo- 
ration. King and the mayor, &'c. of Glouceſter, Mich, 


1W.& M. Mandamus to the detendants to reſtore 


one Jordan, as phyſician of Bartholomew-hoſpital in 
that city, notwithſtanding the right of viſitation 
was there veſted in the donor. — Mich. 5 W. 3. Man- 
damus to reſtore one King to the ſcholarſhip to King's 
Cn) college in Oxford. — Hil. 6 W. 3. Mandamus to 
the rector, c. of Hamfworth in Yorkſhire, to chuſe 


a maſter of an hoſpital there, founded by archbiſhop 


Allgate.— Mich. 29 Car. 2. the like writ.— Manda- 


mus to Clare. hall to admit one Jennings to a fellow- 


ſhip.— King and the biſhop of Cheſter. (o. A manda- 
mus was granted to the biſhop of C. as warden of 


Manc heſter. college, to admit a fellow; to which it 


was returned, that he (the biſhop) was viſitor: And 


it was held, that by being warden, his viſitatorial 


power was ſuſpended. This was the reaſon of the 


ſtatute of 2 G. 2. c. 29. which is only declaratory of 
the common law: And thereby it appears, 8 
| - | „ 
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where the King once departs with his viſitatorial 


power, he cannot reſume it. King and the biſhop of 


Ely, (p 1% Ann. Upon the motion of Mr. Page, 
2 rule was granted to ſhew cauſe, why a mundamus 
ſhould not go to Dr. Moore, biſhop of Ely, to ex- 
amine certain articles then pending againſt Dr. 
Bentley. Nothing was afterwards done on this rule, 


6p Poſt. 


the *biſhop reſolving to give ſentence ; and one was * P x8 


actually drawn up: But he was prevented by death. 
A prohibition has alſo been granted in this very 
cauſe : And this court may enforce the viſitor to 
execute his juriſdiction by the ſame reaſon it has 
proceeded on in reſtraining him. There are alſo 
many caſes where a mandamus has gone to the ſpi- 


ritual judge, to grant adminiſtrations and probates. 


of wills; which ſeem very applicable to the preſent 
caſe, But (it, was ingenuouſly admitted) there is 
no inſtance to be found where a mandamus has been 


awarded to a viſitor. In 5 Mod. 453. there is a 


motion for that purpoſe, but nothing appears to be 


done thereupon. Laſtly, it was urged that the 


queſtion, whether the biſhop be general viſitor or 


not, is not proper to be determined on motion; 


but the court ought to wait for a return, that it may 
determine the matter judicially. And perhaps the 
biſhop may diſclaim the authority of general viſitor. 
1 Lev. 23. 2 Lev. 14. 3 Lev. 309. and other caſes 


in thoſe reports. King and the biſhop of Saliſbury, (q) (2) os”: 


Mich. laſt. A mandamus was prayed to the biſhop, 
to grant inſtitution and induction to a prebendary. 
And upon an affidavit of Mr. C/arke only, who ap- 


plied for the writ, that the archbiſhop of Canterbury, 


to whom the former prebendary had reſigned, was 
guardian of the ſpiritualities, though there were ſe- 
veral affidavits to the contrary, the mandamus was 

Q 2 = granted ; 


*P185 
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granted; and the court ſaid, they would have 2 
—S 5 5 tt ** 
It was faid by the attorney general, that the only 
queſtion he was concerned in, on the ſide of the 
crown, is, whether the biſhop of EH be general 
viſitor or not. Upon which head it is proper to con- 
ſider, whether the crown ever departed with its 
right of viſitation; and if ſo, whether that right be 
not reſtored by the acceptance of ſubſequent letters 
patent. And he deſired time to ſpeak to this point, 
if the court has any difficulty about it; and if they 
are of opinion that a mandamus is proper, ſuppoſing 
the biſhop to be a general viſitor. 8 
And on the behalf of the biſhop of Fly it was ſaid 
by Mr. Charles Clarke, that his lordſhip did not 
think it proper for him to proceed in executing a 
general viſitatorial power, as now prayed, without 
having the opinion of the court thereon, to whoſe 
direCtions he ſubmits. But the court (which argued 
ſeriatim) were clearly of opinion, that the mandamus 
prayed ought not to be granted, becauſe it is at 
preſent very doubtful, whether the biſhop of E. is 
general viſitor: And the conſtant diſuſe of the ſta- 
tutes of E. 6. and obſervance of thoſe of Q. Elia. 
together with the oath and other circumſtances, 
amount to a ſtrong evidence, either that the former 
were never accepted, or elſe have been regularly 
ſurrendered. However, this point (at beſt) being 
doubtful, it ought to be ſettled, not on motion, 
but in a more ſolemn manner before a mandamus is 
granted. For it would be abſurd and unjuſt to 
compel a perſon to execute a power, which perhaps 
he is not intitled to. If the writ ſhould go, it is 
not to be preſumed the biſhop will make a return, 
deveſting himſelf of the viſitatioral power: And it 
he executes it, the perſons now oppoſing it will be 
utterly precluded thereby. | 
LO, | | ut 
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But by Lee C. J. if the biſhop had clearly appear- 


1 to be general viſitor, this court has a power to 
compel him to execute his authority. But he ſaid, 
it ſeems now to be ſettled, that a mandamus will not 
lie to a viſitor to admit fellows. 

And by Probyn juſt. it is abſurd to comming the 
biſhop, as general viſitor, to execute a ſentence given 
by him as ſpecial viſitor, theſe being inconſiſtent 
juriſdiftions : And conſequently if he be general 
viſitor the ſentence is wrong; neither can the vice- 
maſter execute it, he having no power but in thoſe 
inſtances where the biſhop acts as ſpecial viſitor. 

The rule to OW r c. was therefore diſ- 
charged. 

Note; Whilſt this matter was ing a ſearch * P 187 
was directed to be made for precedents. And af- 


terwards the court ſaid, there was not one to be 


found of a mandamas to a viſitor: That in biſhop - 
Moore's time there was a rule to ſhew. cauſe, but no- 
thing afterwards was done: Cr.) And that in Uſher”s /r) Ante 


184. 


caſe, (/ as appears by the notes of one of the [ſ) 5 Mod. 


judges, the court would not determine this queſtion, 453; 
propter difficultatem”; but they thought it proper in 
the firſt place to be ſatisfied, whether there was any 
viſitor, and 1 18 nothing was ne 


In Rex. v. Biſhop of 25. 1 Wilf. 266. 1 Blackſt. 52, a mandamus to 
hear an appeal as viſitor of F. college was refuſed; it being doubtful whe- 
ther he was viſitor. The point whether a mandamus lay to a viſitor the court 
left, as they found it, nnn —Vide _ v. hes of Lincoln à Term. Rep. 
B. R. 338 N. 
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FY 
"Smith againſt Wilfon. 
noteis ran M N action was brought for goods ſold and de. 
_— livered, and for money laid out by the .plain- 
debt, it tiff for the defendant's uſe, And upon the trial of 


muſt be in · the cauſe, at the aſſiſes held at Næcgſtle upon Tyne, 
pendent a a verdict was given for the plaintiff, ſubject to the 
payment opinion of the court, upon the following caſe, which 


upon con- 


dition that Was ſettled by the conſent of both parties. 1 
it is paid in The plaintiff, 26 February 1734. ſold coals to the 


aide bun defendant to the value of 96“. and had alſo paid ſe. 


3 veral ſums for him to the amount of —— And 
iu, dh ut towards payment thereof, the defendant. afterwards, 
endeavour ON the ſame day, delivered to the plaintiff a pro- 
to procure miflory note drawn by one : Janes, dated, 13 Febri- 
uch pay- 


ment, and ary 17 34. whereby the ſaid” Jones promiſes to pay to 


the money the defendant or order 1007. for coals: delivered to 


b : a nl 
. his father and himſelf; and the defendant indorſes 


by _ 'over the note to the plaintiff, An account was after- 
ear tne 


loſs. 3. G. Wards ſtated between the parties, in which the note 


2. c. 26. ex. Was included; and a receipt was ſigned at the foot 


tends only 


to contrac. Of it, by the plaintiff in theſe words; „Received 


ies . & the contents when the above mentioned ball 1s 
COAals an 


to cafes be. Paid.” The plaintiff indozſed over the ſaid note 


eween in- to another perſon, and there were afterwards ſeve- 


corer "0 ral other indorſements thereof: And *28 March 1735. 


P 188 it became due; and from that time, until 13 May 
following, the Fones's carried on their buſineſs, and 


paid many greater ſums than that mentioned in the 
1 note; 


note; 2 
remaini 
ſhip. em 


London 
termen 


On ti 
Deniſon, 
conlide! 
this not, 
on, hat: 
ſtatute - 
aflects t 
be adm 
an indo 
charge 
cation v 


time aft 


only a 
lately in 
this is n 
an actio 
which 1 
note. 
ditor, 1 
ditional 
done, 2 
loſes his 
124. 8. 
diſtincti 
cauſe at 
guiſhed 
debtor, 
taken ir 
ther ſec 
can onl 
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note; and then they became bankrupts, the ſaid note 

remaining unpaid. Ihe defendant was maſter of a 

ſhip employed in carrying coals from Nerocaſtle to 

London; and the Jo 4, father and fon, were ligh- . 

termen and copartner:. 1 1111 | 

On the part of the plaintiff it was argued by Mr. 

Deniſon, that two queitions are here proper to be 

conſidered; (1) Whether the plaintiff by receiving 

this note, and not appiying for the money due there- 

on, hath loſt his original debt. (2) Whether the 

ſtatute of 3 G. 2. c. 20. makes any difference in or 

affects the preſent caſe. As to the firſt point, it muſt 

be admitted, that in an action brought on a note by 

an indorſee againſt am indorſor, it is a ſufficient dif- 

charge of the indorſor, if it be proved that no appli- 

cation was made to the drawer within a reaſonable 

time after the note became due, the indorſor being 

only a warrantor of the drawer; and ſo it was held 

lately in the caſe of Goodman and ShipwayF : But cited 1. 

this is not material in the preſent caſe, this being not p. 56, 

an action on the note, but for the original debt, Theory of 

which is not extinguiſhed by the acceptance of the Eid. 86. 

note. Indeed, where a bill is taken as caſh by a cre- 

ditor, it is at his peril ; but where it is accepted con- 

ditionally, if the money is paid, (which was here 

done, as appears by the receipt) the creditor only 

loſes his ſecurity, on non-payment of the bill. 1 Salk. 

124, S. C. 12. Mod. 203. Same book 408. The s. c. ;Salk. 

diſtinction there ſettled is a very reaſonable one, be- 68. Holt. 

cauſe an original debt is not taken away or extin- 

guiſhed by a note given or indorſed over by the 

debtor, this being only a choſe in action; and it is 

taken in eaſe of the debtor, and for the creditor's far- 

ther ſecurity; For a debt due on ſimple contract 

can only be determined or extinguiſhed by payment, 
Z or 


9 e 
TE AA] Nel r "I. 
. * n 5 e n 
e 


(a) Bull. 
N. P, 153. 


147. and Grifith and Pope, @) 10 N. 
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or accord with ſatisfaction, or acceptance of a ſecy. 
rity of a ſuperior nature. 
2. this extends only to ſuch indorſors as are coal. 


(2) As to the act of 6. 


ſcllers, and that too in the port of London; whereas 


7 189 the preſent defendant is a buyer of coals at New- 


caſtle : And he is ſued not OY: the Bote, but for the 
original debt. 

It was argued on the other fide by ſerjeant Bootle 
(1) That this note was not given in ſatisfaction of a 


precedent debt; it being ſtated in the caſe, that the 


coals were bought, and the note delivered on' the 
ſame day; ſo that the whole is to be regarded- as 
one intire tranſaction. This caſe therefore differs 
from that in Salk. 124. the note being there given 
for a precedent debt. And here, the keeping the 
note ſo long, and the indorſing it over by the plain- 
tiff, is ſufficient evidence that it wat accepted as a 
ſatisfaction. To this point the ſerjeant cited 6'Mod. 
3. in C. B. 
at Guildhall, before Treby C. J. (Which caſe, he 
ſaid, he took out of the MS. notes of ſerjeant 
Salkeld). That was an action upon an indebitatus 
aſſumpſit for goods ſold and delivered: And it was 
proved at the trial, that the plaintiff had ſold glaſſes 
to the defendant, who gave him a bill for the money 
drawn on one L. whereupon the plaintiff gave to the 


defendant a receipt for the bill generally. L. accept- 
ed the bill, but afterwards proved inſolvent, the bill 
being unpaid : And three years after the bill was 


drawn, notice was given to the drawer. And the C. ]. 


. Red the jury, that the plaintiff *s keeping the bill 


for (o long a time, was ſufficient evidence that he 
it as payment. As to the ſecond point, it 


was urged, that this note being given for coals, and 
by perſons who were lightermen and buyers of coals - 


in London, it is in every circumſtance within the att : 
And 
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ed ove 
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And it makes no difference that the note was indorf- 
ed over, the ſtatute being general, and the words 
are, any law, cuſtom or uſage to the contrary 
< thereof notwithſtanding.” It was alſo obſerved, 
that a mutual advantage is given thereby to the 
indorſor and indorſee : To the laſt, by giving him 
twenty days to proteſt ; whereas he had but three 
days before: And to the other, by diſcharging him, 
if there be no proteſt within that time. 

But the whole court were clearly of opinion, (1) P 190 
That the ſtatute of G. 2. doth not affect this caſe, 
that act extending only to contractors for coals, and 
to caſes between an indorſor and indorſee; whereas 
this action is not brought upon a note. (2) It was 
held (by Lee C. J. and Page and Probyn juſt.) that 
where a note is taken for a precedent debt, which is 
the preſent caſe, it muſt be intended to de taken by 
way of payment, upon this condition, that the note 
is paid in a reaſonable time: But if the perſon accept- 
ing it doth not endeavour to procure ſuch payment, 
and the money is loſt by his default, he muſt, and it 
is reaſonable that he ſhould, bear the loſs. And Lee 
C. J. cited Ward and Evans (a); and Grifith and % Lord 
Pope, (which he ſtated in the ſame manner as at the Raym. 92s, 
bar) as caſes in point. And Probyn jult. ſaid, that — 
as here the note was indorſed over by the plaintiff, it Rep, 138. 
is to be intended that thereupon he received the mo- — 2 
ney ; ſo that as to him the agreement is performed. 12 Mod. 
But Chapple juſt. doubted as to this point, becauſe 4a. _— 
the receipt ae ee 
note ſhall not be a diſcharge of the debt, unleſs it be 
actually paid. To which the reſt of the court an- 
ſwered, that the receipt is indeed a plain proof that 
the note was not accepted as money; but it would 
be very hard to conſtrue i it in ſo ſtri& a manner as to 


make 
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make the acceptance of the note quite inſignificant, 
where the party keeps it for a long time, and-the 
money due thereon is loſt through his own lacheſs: 


For according to this he may keep the note for twen- 


ty or thirty years, and then come and change the 
other party with the original debt. 
But Chapple . {till heſitating, the dae was ad- 


journed. 
See poſt, bs Judgment for the 3 ä 
* | « F "2 
P 191 * Moore againſt Wicker. 
47 HIS caſe was now ſtirred up again by Mr. Hl. 


mer for the plaintiff in error; and no one ap- 
pearing on the other ſide, the judgment was reverl- 
ed: And the court ſaid, there was a very ſtrong ob- 
jection in the caſe, but they did not intimate what 


was the objection. 


S. C. 2 Stra. 


1089. Chapman againſt Mattiſon. 
—_— A N attachment was prayed laſt Hilary term by 
Chancery Mr. Deniſon againſt Mr. Hilton, the curſitor 


of Puree of the Chancery: court of the county. palatine of Dur- 


make out a ham, for refuſing to make out a mandate, upon an 
mandate gſias latitat, which iſſued out of this court to the 


upon a La- 


ticardireted biſhop of Durham. And it was ſaid, that the action 


1 was 1 Munpſi t for 70l. 


Durham, 


A gainſt 


Ag 
Bootle 
tine © 


of D. 


ed: 
COMM 


been 


cordii 
which 
the K 
tory, 
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_ Againſt this motion it was now argued by Mr. 
Bootle, and the attorney general of the county-pala- 
tine of D. (1) That this latitat commands the biſhop 
of D. to do what by aC& of parliament he is prohibit- 
ed: For tt directs the biſhop “ by your writ” to 
command the ſherift, Wc, whereas it ſhould have 
been ſaid [our writ} in the name of the King; ac- 
cording to the ſtatute of 27 H. 8. c. 24. (ſed. 3.) 
which requires all writs in counties-palatine to be in 
the King's name. And though this writ is manda- 
tory, yet it implies a negative, that the proceſs to be 
iſſued by the biſnop ſhall not be in the King's name: 
And in the ſame manner the, ſtatute of 23 H. 6. 
c. 10. which is in the affirmative, implies a negative, 
that ſheriffs ſhall not take more fees than are there 
preſcribed. (2) The ſtatute of 2 G. 2. c. 23. /. 22. is 
not here complied with, this latitat being not ſub- 
ſcribed by any attorney of the county-palatine, whoſe 
name migtit be put to the mandate, but by an attor- 
ney of this court only; which is contrary to the con- 
ſtant practice. But ſuppoſing that neither of theſe P 192 
objections will prevail, the queſtion will then be, 
whether a latitut runs out of this court into the coun- 
ty- palatine of Durham: And this may be now very 
properly determined, eſpecially as a motion has been 
already made, on the inſtance of the biſhop, for ſu- 
perſedirig the latiiat. 2 Saund. igg. Now as to 
this point, which is of great conſequence to counties- 
palatine, (for if theſe writs run there, they will have 
but little juriſdiction left) it is to be abſerved, that 
this county is a county-palatine by preſcription, and 
of great antiquity. Selden's titles of hanaur, part 2. 
c. 5. 531. Cambden's Britan. p, ——— 5 E. 3. 58. 
a. 17 E. 3. 56. a. And formerly the owners of 
counties-palatine had zura regalia. They might par- 


don 
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don treaſons, and all felonies whatſoever ; and had 


the power of appointing juſtices in eyre, of gaol- 


delivery, and of the peace; and alſo of ifluing all 


kinds of writs, both original and judicial, in their 


own names. The juriſdiction of counties-palatine is 
conſidered as an original juriſdiction ; and is ſupe- 
rior to, and more abſolute than, that of any other 
franchiſed or exempt courts ; as thoſe of the cinque- 
ports, or of ancient demeſne : For of theſe the ju- 
riſdiction muſt be pleaded ; whereas of the other, 
this court will take judicial notice. 9 H. 7. 12. Bro. 
judgment 76. 2 Inft. 557. 4 Inſt. 212. 1 Saund. 
74. S. C. 1 Sid. 330. This ſhews, that there is no 
ſuſpicion that there is any failure of juſtice within the 
juriſdiction of counties-palatine. Indeed in caſes of 
treaſon and attachment, proceſs out of other courts 
will run in counties. palatine; the reaſon whereof 
is, that theſe touch the prerogative royal, and imply 
a non omittas : And ſo it is in the caſe of the King's 
debtor, as in a quo minus; this being in aid of the 
crown. And a writ of error may be brought on a 
judgment given in a county-palatine, this writ being 
only in nature of a commiſſion for correcting the 


errors of the judgment; and without it there would 


be a failure of juſtice, as there is no other way for 


rectifying the judgment. But none of theſe reaſons 


extend to the preſent caſe, which is that of the King's 
ordinary writ. And that the juriſdiction of this 
county-palatine is an *exempt juriſdiction, within 
which the King's writs do not ordinarily run, appears 
by the following authorities. Stat. de prærog. Regis, 
17 E. 2. c. 1. Stat. 9 E. 3. c. 4. Stats; 8. 1 4 


c. 2. Stat. 1 E. 6. c. 10. Stat. 5, 6 E., 6. g. 26, | 


Stat. 5 Eliz. c. 23. f. 11. Stat. 31 Elia. c. 9. May- 


nard's Edw. 2. 424, 613. 45 E. 3. 17. (cited 4 


Inſt. 
32 H. 
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Inſt. 219.) 49 E. 3. 24. 50 F. z 66 
32 H. 6. 25. 6. 39 H. 6. 21. 9 H. 7. 11. 6. Sav. 
35. 2 Roll. Rep. 53. 1 Bulft. 160. 3 Bulſt. 158. 
1 Vent. 155. S. C. 2 Lev. ws I Salk. 354. Prince 
and Moulton, (a) Hil. 7 W. 3. Action on the caſe (a) Carth. 
in this court for exalting a mill- bank, whereby ſome 363. 14 
meadows in Cheſter were overflowed ; ; and the cauſe Ray. 248. 
was ſent down by mittimus to be tried there: And a "oa 
afterwards the judgment was arreſted here for a fault 13. Holt. 
in the declaration. A writ of error was brought = po 
hereupon in the Exchequer, 26 May 1699. and it 
was held, that the action ought not. to have been 
brought in this court: And the judgment was re- 
verſed. Dodd and Fletcher, (b Nin, 6, 9 WW. -3- (4) Fol 
Roll. 340. Debt on bond in the King's Bench, 95. 97. 
and the cauſe was tried at Che/ter, and the plain- 
tiff obtained judgment; whereupon a writ of 
error was brought in the Exchequer-chamber ; and 
Trin. 11 W. 3. the judgment was reverſed. Done 
and Richardſon, (c) Trin. 6 Ann. Roll. 89. Action (e) Pot, 
on the caſe in ——— for obſtructing a way in the 197. 
county-palatine of and the plaintiff obtained 
judgment, upon which a writ of error was brought ; 
but the defendant in error did not think proper to 
compel the plaintiff to proceed. Leach and Page, (d, (a) Fort, 
Mich. 11. Ann, Motion to ſuperſede an habeas corpus ** 
which had iſſued to the county-palatine of Che/ter, 
becauſe the cauſe would be thereby taken out of a 
rightful juriſdiction : And after great debate it was 
agreed, that where it appeared the defendant reſided 
in the county-palatine, it could not be removed by 
habeas corpus ; and the writ was ſuperſeded. As to 
the caſe of Acton and Semner, (e) Hil. 5 G. 1. in C. C.) Liu. 
B. that was a local action, and conſequently there = 6 
might be a failure of juſtice, if it was not maintain- 
able ; 3 Whereas this is a tranſitory Ao and may 


be 
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be brought in any county. It was further urged, that 
it would be of great * inconvenience to the inhabi- 
tants of counties-palatine to ſubject them to the writs 


of this court; and a great infringement of the privi- 
leges of the attornies of thoſe counties: And it will 
alſo leſſen the revenue of the biſhop of D. who is in. 


titled to a fine where the cauſe of action is above 401. 


Beſides; the writs of this court were never obeyed in. 


the county-palatine of Durham; [ whereof affidavits 
were produced, ſworn by ſeveral. antient attornies 
there.] And if there are any precedents of ſuch 
writs iſſuing to other counties-palatine, it doth not 


affect the right of this county: And precedents of 


proceſs, without any judicial determination, are of 
ſmall weight. Vaugh. 419. „„ | 

On the ſide of the motion it was argued by ſolici- 
tor general Strange and Mr. Deniſon, (1) That the 


ſtatute of 27 H. 8. does not extend to a mandate on 


a /atitat, this being not an original or judicial writ, 
but only by way of bill. Beſides, this latitat is to be 
underſtood according to common parlance, and 


means ſuch a writ as by law the biſhop may iflue ; 


and it is called [your writ |, becauſe it is teſted in his 


name. | | 
latitat, and this is ſufficient : But to mandates in 


counties-palatine it is never ſet ; nor is it to be ſup- 


poſed that the attornies of theſe places would apply 
for or ſign ſuch mandates. Beſides, the proceſs hath 
not yet iſſued, and after this the name muſt be ſet. 
As to the main point, the juriſdiction of counties- 
palatine was formerly vexata que/tio ; but of late years 
it has been fully ſettled, particularly in Acton and 
Somner. /) That indeed was a local action, but 
this makes no difference: For as in ſuch caſe if the 
cauſe of action ariſes within the juriſdiction of the 

| | | county- 
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county-palatine, yet to prevent a failure of juſtice, 
(i. e. if the defendant does not live there, or has 
nothing ameſnable to ſatisfaQtion) this court hath a 
juriſdiction ; ſo in tranſitory actions, which this does 
not appear to be, where the cauſe doth not ariſe 
within the county-palatine, it will be a manifeſt fai- 
lure of juſtice if the defendant cannot be arreſted in 
the county-palatine. That the writs of this court 
run there, ſeems plain by the ſtatute of 11, 12 W. 
3. c. 9. and by the rule made Trin. 12 C. 1. that* P 195 
the ſheriff of Chefter (which is a county ſuperior to 
Durham, 4 Inſt. 211.) do return all writs from this 

court, under the penalty of 50%. And to intitle the 
county-palatine, it muſt be ſhewn, that the cauſe of 

action ariſes within its juriſdiction ; for if it ariſes 
elſewhere, the plaintiff cannot recover in the county- 
palatine. The preſent queſtion is certainly of great 
conſequence; and therefore it 1s very improper to 
determine it on motion; but it ought to be put in 

ſuch a way as that it may receive the determination 

of the dernier reſort; and therefore a plea to the 
juriſdiction is the only way in which the defendant 

can take advantage of this matter. Titz. zuriſdidtion 

29, 57. confirmed in Comb. 115. Sav. 35. 4 Inf. 

213. 12 Co. 114. Hardr. og. 154. tee, 
and Ranſome, (g Hil. 9 G. 2. A latitat iſſued to E 
the county-palatine of Lancaſter, to which it was re- 

turned, that the cauſe of action aroſe within the 
juriſdiction of the county-palatine, and that ſuch 

writs did not run there: but the court quaſned the 

return; for that it does not lie in the officer's mouth 

to return this matter. And (it was now ſaid, that) all 

other counties-palatine ſubmit to proceſs ifſued out of 

this court ; which is a ſtrong proof of its legality. In 

the caſe of Prince and Moulton, cited contra, the on- 


ly matter the court went upon was the fault in the 
i declaration. 


74199 
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declaration. And in Done and Richardſon no judg- 
ment was given. And though in Dodd and Fletcher 


the judgment was reverſed, it was to the diſſatisfac- 
tion of C. J. Holt, and other judges ; as was men- 
tioned in Acton and Somner ; and that caſe was not 
there adhered to. As to ſuperſeding the writ, that 


cannot be done now, becauſe it is returnable; in 
which caſe it is never done: And Mr. ſolicitor ſaid, 


he believed there was a caſe where the court refuſed 


to ſuperſede an excommunicato capiendo after it was re- 
turned. To this point the court now agreed: And 
Lee C. J. ſaid, it had been ſo determined in the caſe 


of a mandamus. | | 

But as to the principal point the court took time 
to adviſe: And afterwards in this term Lee C. J. de- 
livered the reſolution thereof as follows: ls 

*There is no ground for the conceit, that the late 
act for regulation of attornies is in this caſe broken; 
inaſmuch as the latitat iſſued out of this court, and 
was ſigned by an attorney hereof. Upon the laſt ar- 


gument the court ſaid, that this ſtatute does not ex- 


tend to mandates. And ſuppoſing the practice of 
the county-palatine to be to the contrary, as has 
been mentioned, 
becauſe if this court can ſend a writ to the county- 
palatine, it ought certainly to be obeyed. 
point the preſent caſe is ſimilar to that of Mr. Teates, 
the deputy of the ces brevium in the Common Pleas, 
which was Mich. 4 G. 1. A certiorari was there 
awarded out of this court, for removing an original 
from the Common Pleas ; and for not doing this, an 
attachment was prayed againſt the officer, upon an 
affidavit, that the ſaid original was amongſt a bundle 


of papers in the office. And although it was ſworn 
on the other fide by Teates, that a ne recipiatur was 


entred againſt the original, and that this could _ 
oy 6 


this is no excuſe to the officer, 


In this 
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be filed before the ne recipiatur be taken off, which 
cannot be done by the practice of the Common Pleas, 
without leave of that court; this was held to be no 
ſufficient excuſe for Teatet, becauſe as this court had 
a power to ſend a certiorari, they may lawfully uſe 
all means that are proper for attaining the end of 
ſending it; And he was committed. And Eyre juſt. 
ſaid, that the power of this court would be very 
precarious if ſuch excuſes were to be ſuffered. The 
other exception to the form of the writ is not mate- 
rial: For by the words [by your writ] the biſhop i is 
commanded, in effect and according to the meaning 
thereof, by his writ under the ſeal of the county- 
palatine, Sc. and to compel the ſheriff as by law he 
ought. 

9 the principal queſtion much hath been ſaid 
of the dignity of counties-palatine, and of the ſupe- 
riority of the juriſdiction thereof to other inferior 
courts: And particularly it has been ſaid, that judg- 
ments given in the courts of Weſtminſter hall, in all „ 
caſes where the *counties-palatine have a jurildiction, P 197 
are abſolutely void; whereas they are voidable only _ 
where any other inferior court has juriſdiction. This 
point I ſhall not controvert ; but it doth not affect 
the preſent queſtion, which is, whether the King in 
this court can ſend a writ to command the deputy- 
officer of the court of this county-palatine to iſſue his 
mandate. It is urged that he cannot, becauſe brevia v. hat- 
domini regis non currunt into counties-palatine ; ; and 8 ; 
the ſtatutes of 17 E. 2. c. 1. 1 E. 6. c. 10. 5 EL 414 * 
c. 23. f. 11. 31 El. c. 9. and others have 1 2 0 - 
cited to this point. However it has been agreed at 
the bar, that this rule is to be underſtood under ſome 
reſtrictions, In 4 Int. 212. there are three excep- 
tions made to it: And beſides, theſe, 1t appears that 
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other” writs, and in other inſtances, have gone to 
counties-palatine ; as in 1 Sid. 92. 1 Salk. 146. As 
to the expreſſion in the acts, that the King's writs do 
not run into counties-palatine, the meaning is, that 
they do not run to the ſheriffs of thoſe counties; 
which they do not, becauſe theſe are not the King's 
officers: And that this is the proper conſtruction of 
that expreſſion, appears partly by the preamble of 
the ſtatute of 1 E. 6. c. 10. On this ſide of the 
queſtion was cited Dodd and Fletcher, where the 
judgment of this court was reverſed in the Exche- 
quer- chamber, it appearing that the cauſe of action 
aroſe in a county-palatine. But this (as I was in- 
formed by Sir Clement Wearg, who told me, he re. 
ceived his report from the deputy of the Exchequer) 
was done at the inftance of the defendant in error, 
for the ſake of expedition, the judges in the Exche- 


quer being divided in opinion. Done and Richard. 
fon was alſo cited, but no judgment was there given. 


And in Prince and ' Moulton, the judgment was re- 
verſed on a different point, and no opinion was 
given upon that of juriſdiction. It hath on the other 
fide been often determined, that if a perſonal action 
is brought in this court, where the cauſe of action 
aroſe in a county-palatine, and the defendant doth 
not plead ro the juriſdiction, he can take no advan- 
tage thereof. In the caſe of Rigden and Sir Charles 


(% Rigden Hedges, (B) Paſ. 12'W. 3. (which Ihave from a MS. 
report) ſerjeant Carthew reflected on latitats being 
ſent into counties-palatine : At which Holt C. J. was 


greatly offended; - and he faid, that if a man is ar- 
reſted in a county-palatine, and he doth not plead to 
the juriſdiction, this court ſhall hold plea thereof: 
And ſo (he ſaid) it is not only in a perſonal action, 
where the cauſe thereof aroſe in a * 
yn eh 2 
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but alfo in a local one, if there be no plea to the 
juriſdition : And he cited 12 Co. 114. Fitz. jury. 
29, 57. Agreeable herewith are the caſes cited in 
Carth. 11, 354. and of Somner and Acton, Paſe 5 
6. 1. in C. B. There the plaintiff declared againſt 
the defendants in cuſtod mar”, for taking a gelding. 
As to the force, they plead Not guilty; and as to_ 
the reſidue, that two of the defendants were over- 
ſeers of a vill in Che/ter, and the third, a conſtable 
thereof; and ſo. they juſtify by way of diſtreſs, under 
the ſtatute of 43 Elix. To which the plaintiff replied. 
abſque injuria ſua propria : And judgment was there- 
upon given for the plaintiff. A writ of error was 
brought of this judgment ; and after two arguments, 
the one by Mr. Bootle for the plaintiff in error, (in 
which he argued much to the fame effect as he has 
done in this caſe) and by Mr. Fazakerly on the other 
ſide; and the other by ſerjeant Cheſhire and Mr. 
Reeve, the judgment was affirmed in this court. 
From theſe caſes it appears, that in all perſonal acti- 
ons, whether local or tranſitory, if there be no plea. 
to the juriſdiction, the courts of We/tmin/ter-hall may 
hold 55 thereof. If indeed the title of lands in a 
county-palatine comes in queſtion in a real action, 
that can be brought only in ſuch county ; the true 
reaſon whereof is, and ſo it was mentioned by lord 
chief juſtice Holt, in the caſe of Rigden and Sir 
Charles Hedges, that in ſuch caſe the ſummons mult 
be on the land, and no judgment can be given until 
after appearance. But in ejectments it hath been 
thought proper to plead to the juriſdiction: And in 


lady Falconbridge's caſe, (i) Trin. 3. G. 2. in this (% Barnard 
court, it was moved by Mr. Reeve, for leave to plead — 


to the juriſdiction; and he told me, the defendant; 
pleaded accordingly. Where it is ſaid therefore in! 
| R 2 the 421. 
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the books, that where a count -palatine has a jurif- 
diction, an action brought in another court is 

p 109 void; this * muſt be underſtood of real actions, 
99 and 'of ſuch perſonal actions in which there 

is a plea to the juriſdiction. 1 Mod. 81., The 
preſent action may (for ought appears) be a tranſi. 

' tory one; and the defendant may be fled from the 

juſtice of this court; and therefore' it is within the 

reaſon of the above caſes, and like that of Lee and 
Ranſome in this court, Mich. 9G. 2. A latitat was 


there directed to the duke of Rutland chancellor of 


the county-palatine of Lancaſter ; to which there was 


a return, that the county of Lancaſter i is a county. 


palatine, where the King's writs do not run, and 
that all pleas are pleadable in the courts of the ſaid 


county-palatine, except, Ac. and that no inhabitant | 


of the faid county-palatine ought to be compelled to 


anſwer out of the ſame; and further, that the defen- | 


dant is an inhabitant of the ſaid county palatine, &. 
In this caſe no ſolemn opinion was given, but the 


court declared, that the return was frivolous; and | 


therefore it was quaſhed : But no attachment was 
granted, becauſe the parties came to an agreement. 


r In Griffith and Alcock, (&) Hil. 7 G. 2. in this court, 


nard, B. R. 
318, 327, the queſtion was, whether the ſervice of a copy of a 


337» 398. Jatilat, the debt being under 10/. was ſufficient in a 
county. palatine without a mandate; and it was held 
to be a good ſervice on the words of the act; and it 
was there agreed, that there was a right of execut- 
ing the latitat in the ſaid county. And (in Trin. 
— 8 6. 2.) the court of Common Pleas came into 80 
Barnes, fame opinion. The ſtatute of 11 VJ. 3. c. 9. 
_ ſeems to allow of writs iſſuing out of Nahen. 
hall to counties-palatine, the words thereof being, 
any of his OY: s courts of record at We/#hinfter;” 


without 


withor 


EASTER TERM, 11 GEO. Il, 1738. 
without confining it to the court of Exchequer. 
Upon the whole therefore, if the defendant would 
take advantage of the want of juriſdiction, he muſt 


And the rule for an attachment was made abſo- 


lute. 


A writ of Latitat runs into males. vide Penry v. Jones. Doug, 202. Lloyd 
v. Jones, Doug, 203. n,-Lampley v. Thomas, 1 Will. 193, cont,—Vide Har» 
grave's Tracts, 379. 
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Pa e King againſt Bel 


an attach - 


eee the bailiffs of Scarborough and others again 

not be MRedhead and others, in which the plaintiffs were 

grounded nonſuited, an attachment was granted againſt the 

ON a 

ters affirm Plaintiffs (one of whom was Bel!) for payment of 
the coſts: Whereupon one Szephenſon, on the part 


mation, 
unleſs by 
conſent, 


of the defendants, who accepted the ſame accord- 
ingly. And an attachment was now prayed againſt 
him, for abuſing the proceſs of the court, by tak- 
ing an unreaſonable ſum for coſts: And an affirma- 


ſupport of the motion. But ſolicitor general Strange 
objected hereto, that this is a criminal caſe, eſpeci- 
ally as the cauſe, in which this motion is made, 1s 
intitled The King and Bell, and not the bailiffs of S. 
and Redhead and others: And conſequently this at- 
firmation 1s no evidence, by the ſtatute of 7, 8 V. 3. 
c. 34. (J 6.) 

On the other fide it was argued by Sir Thomas 
Abney and ſerjeant Agar, that the affirmation ought 
to be received, becauſe the original ſuit is a civil 
one ; and conſequent! y the preſent caſe is not to be 
conſidered as of a criminal nature. And they cited 
Powell and Ward, Eaft. 5 G. 2. Where an attach- 
ment was prayed againſt one for non-performance of 
| | | an 


Scion fol A N 8 on a Pe 8 deen browgbe by 
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an award; and the affirmation of a quaker in ſup- 
port of the motion was allowed: And the court 


there ſaid, that until an attachment is granted, there 


* « . * ® Wo Ke : . . 
is no criminal ſuit in court; but that on a motion for 
an information, an affirmation is never allowed. 


And in that caſe The King and Wych (a) was cited; ( 2 Stra, | 
which (as Abney ſaid, who was counſel therein) was 


an information againſt an attorney for male-praQtice, 
and an affirmation on the fide of the proſecutor was 


refuſed. The late caſes of The King and Shack- p FEA 1 


lington, and of Jones and Hudſon, f were alſo 
mentioned; where this point came in queſtion, but 
was not determined, the matter being compromiſed 
in both thoſe caſes. | 

In the principal caſe the court ſaid, that it made 


no difference, whether the original ſuit be a civil 


or a criminal one; but it muſt be conſidered as it 


King and Shacklington, Hil. 8 G. 2. Motion for an information againſt See Rex. v. 
defendant, a quaker, for refuſing to act as ſheriff of Tork, he having been Gardner. 
elected into that office; againſt which his own affirmation was offered to be 2 Bur. 1117. 
read, but oppoſed : And on this fide was cited (beſides The King and Mycb) Oliver v. 
and Larec, Hil. 6 G. 2. where an affirmation of a quaker, in ſup- Laqorence, 
port of a motion for anſwering the matters of an affidavit was refuſed. But 2 Stra. 946. 
in the principal caſe lord Hardwicle inclined to t hink, that the affirmation ' 


might be read, this being only to induce the difcretion of the court, and 


therefore is not ſtrictly giving evidence; nor is this properly a cauſe, /A. 


+ Hudſon and Jones, Mich, 9G. 2, Upon motion for an attachment againſt 
Owen and Chamber layne, the defendant's bail below, for putting themſelves in 
as bail above without the knowledge of the defendant, the affirmation of 
Owen, one of the bail, who was a quaker, was offered to be read, and op- 
poſed : But lord Hardviche ſtrongly inclined to the reading it, eſpecially as 
this was on the civil ſide : And he ſaid, there is as much reaſon for doing this 
now, as the examining him after an attachment on interrogatories, He 
alſo propoſed, inſtead of a rule for an attachment, a rule for anſwering the 
matters of the affidavit ; in which caſe (he ſaid) it was clear, the affirmation 
might be read. But the party conſented to waive his affirmation, reſting the 
matter on the affidavits. /A. | 5 
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now ſtands on the preſent motion for an attachment; 
and this is a criminal proſecution. © But the queſtion 
being a very material one, and the counſel on both 
ſides unprepared to argue it, the defendant's coun. 
ſel, for expedition ſake, conſented to the reading of 
the affirmation. * Ne Om 


* S. P. Hilton v. Byron. 3 Salk, 248. Robins, v. Sayward, Stra. 441, Elund 
v. Elwood, Prac. Reg. C. B. 34. Rex. v. Bridges, Say. 72. and ſee Say. 75, 76. 
2 Atk. 70. and eſpecially Acheſon, v. Everitt, Cowp. 388.—V. 2 Kely, 66, 
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We/t againſt Morris. 


£ 
. 


IN ejectment the jury were directed to find a ver- The con- 
| dict for the plaintiff, ſubject to the opinion of me pop 
the court, upon the following caſe. - | 

Henry Probate being ſeiſed of lands in fee of 600J. 
per ann. which he had by deſcent from his father 
Sir George Probate, joins with his ſon Henry (whom 
he had by a firſt venter) in ſettling one moiety there- 
of upon himſelf for life; then upon his wife for life; 
remainder to Henry the ſon for life; remainder to 
himſelf in fee: And the other *moiety is limited to- 
Henry the ſon for life; then to his wife Eher fon life 
for her jointure; remainder to their iflue in tail; 
remainder to Henry the father in fee. . 

Henry the father had alſo two daughters by the 
firſt venter, and one ſon (Charles) and one daugh- 
ter (Eleanor) by a ſecond venter. And Henry the 
ſon and his ſaid wife having no iſſue, nor likely to 
have any, Henry the father and his ſaid two ſons, 
by articles dated 9 March 1715. agreed, that for 
the better ſettling the premiſſes, part of the moiety 
before ſettled upon the father of 200/. per aun. ſhould 
be conveyed and limited, as in the firſt ſettlement, 
with remainder to Charles in fee : And that in con- 
ſideration of 500. to be paid by Charles to his bro- 

| ther 
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ther Henry, on his (Charles's) marriage, and goo, 
more on the execution of the conveyances, (both 


which ſaid ſums were to carry intereſt, and the firſt 
vas to be ſecured by a truſt-term) certain lands of 
100), per ann. (the other part of the father's moiety) 


ſhould be limited, after the father's death, to Charles 
in fee. And as to the moiety of Henry the ſon, that 
was to continue ſettled as before, with this difference 
only, that it was to be limited in ſuch a manner as 
to let in the iſſue of any future wife of Henry the ſon; 
and that the laſt remainder was to be limited to 
Charles in fee. | 

Afterwards by leaſe and releaſe, dated 9, 10 May 
1716, mentioned to be made in purſuance of the 
ſaid articles, and reciting, that 5ool/. was then paid 
by Charles to his brother Henry, the premiſſes agreed 


to be limited to Henry the father, Ic. and Henry the 


ſon, c. are limited accordingly, with remainders 
over to Charles in fee ; and a term 1s raiſed out of 
ſuch part as is limited to Henry the ſon for raiſing 
2000/. payable as he ſhall appoint, and in default 
thereof, to be paid to the two daughters of Henry 
the father by the firſt venter: And as to the 100!/. 
per ann. articled to be ſettled upon Charles, that is 
limited to Henry the father for life, remainder to 
truſtees for ninety-nine years, &c. for ſecuring the 


P og payment of the other“ 5o00/. to Henry the ſon, and 


alſo upon truſt to pay Charles 251. per ann. in lieu 
of intereſt for the 500/. then paid by him to Henry 
the ſon ; remainder to Henry the ſon for life; remain- 
der to Charles in fee. And there is a proviſo, that 
on Charles's paying the ſaid other 500. the truſtees 
ſhall pay unto or account with him for the profits of 


the ſaid premiſſes of 1007. per ann. or permit him to 
receive the ſame. And Henry the ſon covenants to 


make further aſſurances to Charles in common form, 


and confeſſed a judgment for performance thereof. 
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Anno 1718. Henry the father died, whereupon 
Charles paid the other 500. and by the conſent of 
Henry the ſon, and alſo of the truſtees, was then let 
into the poſſeſſion of the ſaid lands of 100. per ann. 
and received the profits thereof. And being ſo 


poſſeſſed, and alſo intitled to the remainder in fee of 
the ſame lands after the death of Henry the ſon, 


and of other part of the premiſſes after the deaths of 
his brother Henry and Eſther his wife without iſſue; 
and being alſo ſeiſed of lands in fee of 57ol. ger ann. 
which he had by purchaſe. 

Charles made his laſt will, dated the 24 Fuly 1724. 
whereby he deviſes to his ſiſter Eleanor * all his lands, 
% tenements and real eſtate whatſoever and whereſo- 
„ever, except the reverſionary eſtates herein after 
© mentioned :” And afterwards reciting, * that he 
was ſeiſed of and intitled unto the inheritance and 
* reverſfions of all the eſtates both real and cuf- 
* tomary of Sir George Probate and Henry Probate 
* after the death of Henry Probate and Efther his 
* wite,” and “ that the ſame are now. in the poſſeſſi- 
* on of Henry Probate his brother,” he gives the 
lame to his three ſiſters in fee, as tenants in common: 
And then reciting, © that the ſame reverſionary 
* eſtate is charged with the payment of 2000/. to 
* his ſaid ſiſters,” he directs, that the ſame ſhall be 
looked on as diſcharged by virtue of the ſaid deviſe. 


The teſtator alſo gives to his ſiſter Eleanor all his per- 


ſonal eſtate, and makes her executrix. 

Charles the teſtator dies, and then his brother, 
1 dies without iſſue, his wife Ether ſurviving 
im. 

And the ſole queſtion was, whether the ſaid pre- 
miſſes of 100. per ann. paſs by the firſt deviſe to 
Eleanor, (who is the leſſor of the plaintiff) or to 
the three ſiſters 1 the laſt. 

This 
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This caſe was once argued before: And it was 
now argued by Mr. Marſh on the part of the leflor 
of the plaintiff, that in the conſtruction of wills the 
intent of the teſtator is to be found out and followed, 
if it be not contrary to the rules of law: But this 
laſt reſtriction is not applicable to the preſent caſe, 
the queſtion hereupon being about little more than 


mere matter of fact, viz. whether the teſtator 


conſidered the eſtate of 100l. per ann. as reverſiona. 
or not. Now in the firſt place it is to be obſerv. 
ed, that Eleanor is ſiſter of the whole blood to the 


teſtator ; and that ſhe is moſt reſpected by him it is 


plain, by his giving her his perſonal eſtate, and 


making her executrix. And as to the conſtruction 


of this will, the articles are principally to be taken 
into conſideration, theſe being the terms of the bar. 
gain, and moſt narrowly looked into by the parties; 
who afterwards left them to their lawyer to be re- 
duced into form, By theſe a fee-fimple was agreed 
to be conveyed to Charles the teſtator after his fa- 
ther's death, for which he was alſo to pay 1000/. 
and which appears to have been ſince paid: And 


though by the ſettlement, which is recited to be 


made purſuant to the articles, an eſtate for life 1s 
limited to Henry the ſon, after the death of the fa- 
ther, and before the limitation to Charles ; this 1s 
merely nugatory, being only a miſtake, which a 
court of equity, on the complaint of Charles, would 
have rectified. And what fully confirms the arti- 
cles is the covenant from Henry the ſon to make a 
further aſſurance; and alſo his conſenting to let 
Charles into poſſeſſion ; which if he had been diſturb- 
ed in, he would probably have attempted to get the 


P 20: ſettlement rectified. But (on the contrary) he re- 


mained undilturbed in poſſeſſion for ſix years before 
the making his will, by reaſon of which he mult ” 
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card the eſtate as his own. And as to the ninety- 
nine years term, this makes no difference in the 


caſe, the truſtees thereof being merely truſtees for 


the benefit of Charles. From theſe circumſtances 
it ſeems plain, that the teſtator intended to give the 
premiſſes by the firſt deviſe ; and this is further ap- 


parent by the penning of the will. For the firſt de- 


viſe is a general one, of all the teſtator's real eſtates, 
except the reſiduary eſtates therein after mentioned, 


and which are particularly deſcribed : And it is an 


eſtabliſhed rule, that in ſuch caſe the particulars ex- 
cepted muſt be ſtrictly purſued. Now the reſiduary 
eſtates given by the laſt deviſe are deſcribed to be 
cin the poſſeſſion of Henry Probate the younger; 
whereas the premiſſes in queſtion were never in his 
poſſeſſion, bur, on the contrary, at the time of making 
the will were in the poſſeſſion of the teſtator him- 


ſelf : So that this part of the deſcription, which 


reſtrains the precedent general words, and ought 
not to be rejected, is not applicable to thet eſtate. 
The will goes on and ſays, and whereas the ſame 
© reverſionary eſtate is charged with 2000/.”” which 
plainly ſhews, that the teſtator did not conſider the 
eſtate of 100/. per ann. as being reverſionary, this 
not being charged with that ſum. It ſeems alſo a 
very natural diſtribution of the eſtate of the teſtator, 
to give to his fiſter of the whole blood, that part 
of the family-eſtate which he came to by purchaſe, 
and to divide the reſt amongſt all his ſiſters. As to 
what is ſtated, that the teſtator was ſeiſed of 70l. per 
ann. beſide the family: eſtate, that is found in order 
to ſhew that there are other lands that will anſwer 
the firſt deviſe: But then on the other ſide, if the 


lool. per ann. be included in the firſt deviſe, there 


are other eſtates which exactly tally with the laſt : 


So that, as to this point, the parties are on a level. 
It 
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It was argued by ſerjeant Parker on the other ſide, But | 
that the articles are to be thrown out of the caſe, theſe opinion 
being merely executory, and reſting in covenant : cluded 

p 206 But it wholly *depends on the laſt ſettlement 3 and Eleanor 


by this the premiſſes in queſtion are limited to ception 
truſtees for ninety-nine years, and then to Henry the tioned : 


ſon for life, remainder to Charles in fee. It ſeems to be wi 
not to be material, that the teſtator was in poſſeſſion of Hen 
after his father's death; for as this was by the con- poſſeſſio 
ſent of the truſtees and Henry the ſon, it is plain he a mater 
was poſſeſſed not in his own right, but only as ann. 
tenant at will to the truſtees, who might at their and this 
pleaſure have received the profits themſelves. By the leg 
the words of the laſt deviſe, it alſo appears to be alſo int! 
the teſtator's intent to paſs thereby all the eſtate of to an 1 
Sir George Probate and Henry Probate the father; for that he 
after reciting, that he was ſeiſed “ of all the eſtates * death 
of Sir George P. and H. P.“ he deviſes the ſame but as 
to his three ſiſters : But according to the other con- ue, it 
ſtruction, all the eſtate of Henry P. the father will mentior 
not paſs by this deviſe. And although afterwards that in 
theſe eſtates are ſaid to be © in the poſſeſſion of of whic 
Henry Probate,” yet there being ſufficient certainty this laſt 
before, this will not be vitiated by the ſubſequent are con 
ſurpluſage. 1 Jones 379. S. C. Cro. Car. 447. are app 
3 Keb. 637. As for the recital, that “ the ſame re- the pre 

_ verſionary eſtate is charged with 20001. Sc. this agree 
is not an uncommon way of ſpeaking, though part ly enfo 
of the eſtate is only charged. And it is very natu- * ſame 
ral for the teſtator to give the real eſtate originally Here to 
acquired by himſelf, and all his perſonal eſtate, to the Wo! 
bis fiſter of the whole blood ; and to give the whole genuine 
family eſtate to the ſame filter and his two other moſt n 
fiſters of the half blood equally, becauſe they all purchal 
ſtood in the fame degree of kindred to the anceſtor, %“. to 


1 - ] + «© 
from whom the ſame eſtate is derived. ly-eſtate 


| But 
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But the whole court were ſtrongly inclined in 
opinion, that the lands of 100. per ann. are not in- 
cluded in the exception annexed to the deviſe to 
Eleanor, but are well deviſed to her, becauſe the ex- 
ception refers to the reverſionary eſtates after men- 
tioned in the will. Now theſe eſtates are deſcribed 


to be what the teſtator is intitled to after the deaths 


of Henry Probate and his wife,” and alſo “ in the 


poſſeſſion of Henry Probate ;”” which laſt words are 
2 material part of the deſcription: But the 1000. 


per ann. was in the poſſeſſion of the teſtator himſelf, 


and this under the terms of the ſettlement, though 
the legal intereſt was in the truſtees; and he was 
alſo intitled in equity, and by the intention of parties, 
to an immediate fee therein. Indeed, the recital 
that he was intitled to the other eſtates “after the 
death of Henry and his wife,“ is not ſtrictly true 
but as it was not probable that Henry would have 
iſſue, it was very natural for the teſtator to drop the 
mention of that circumſtance. It muſt be admitted, 
that in wills, where there are two deſcriptions, one 
of which is certain and full, and the other wrong, 
this laſt ſhall not vitiate the deviſe : But where both 
are conſiſtent, and there is ſomething to which both 
are applicable, neither is to be rejected; and this is 
the preſent caſe. And that the above conſtruction 
is agreeable to the intention of the teſtator, is great- 
ly enforced by the ſubſequent recital, © that the 
* ſame reverſionary eſtate” is charged with 2000/. 
Here too, Eleanor is heireſs at law; and conſequently 
the words ought not to be extended beyond their 
genuine meaning to her prejudice. And it ſeems 
moſt natural for the teſtator to give all the eſtate 
purchaſed by himſelf, part whereof is the 100. per 
ann. to his heireſs at law; and the reſt of the fami- 
ly-eſtate to all his ſiſters equally. 
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'The court therefore were ſtrongly inclined to give 
judgment for the plaintiff: But ſolicitor general 
Strange being retained for the defendant, the caſe | 
was adjourned for further argument. And in an. 
other day this term Mr. ſolicitor ſaid, he had con- 
ſidered the caſe, and did not think it worth while to 
argue it on the fide of the defendant. Whereupon 
the ↄgſtea was ordered to be delivered to the plain. 


tiff. 
demiſe 
was ur 
the par 
p 208 | - 8 conſen 
8. C. ante The inhabitants of Henningham and Finching field. Wl perſons 
72. Bur, | ; refuſed 
S. C. 112. | | = the rea 
TY : 3 „nature 
1 HIS caſe was now ſtirred again by Mr. Baldwin, and th 
ons reſer a and argued on the other ſide by ſerjeant 
— to Price : And the court were clearly of opinion, that M 
the next the ſecond order of ſeſſions is not good, becauſe in it WW See 


ume, Oey there is no judgment, but it is only a narrative of 
muſt corei· facts, and a reference to the judge of aſſize; and the 
ns vas e concluſion is, that,“ if the judge ſhall be of opinion, 
jeurnment to &c. then,” c. ſo that it is merely conditional. | 


a future. Ihe orders of ſeſſions were therefore quaſhed, and | 
they cannot the jultice's order confirmed, | 
take it up | woe 
again. 


M 
ſtatute 
ſerting 
mines, ] 


fide, * 
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Barnes 
Reg. C. B. 
withdraw t 


Keſfworth 


refuſed. To which the court agreed; and they ſaid, fuſed. 


nature of proceſs; and a new one may be delivered. 
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Kefworth againſt Thomas, 


OTION by Mr. Makepeace: to amend a de- a 
claration in ejectment, as to the time of the amend a 


demiſe, and the parcels demiſed. Againſt which it — 
was urged by Sir Thomas Abney, that in ejectment ment as te 


>27 . the tir 
the parcels are never ſuffered to be altered without e ee 


conſent, becauſe it may affect the rights of other and the 


ET, l Ta parcels de- 
perſons; and as to the time, it has always been — 


the reaſon is, that in ejectment the declaration is in 


And therefore the motion was denied.“ 


* See Doe ex dim, Hardman v. Pillington, 4 Bur. 2447. 


Eddington againſt Wilcox. 


OTION by Mr. Deniſon to amend a notice of Notice of a 
2 ſet-off, (which, he ſaid, by virtue of the be 
ſtatute is to be conſidered as a ſpecial plea) by in- by conſent. 
ſerting the words [coal mines] inſtead of [lead 
mines. ] And this was conſented to on the other 
ade. ® | 5 


Barnes 294. Anon, ſuch a motion refuſed, and in Carpenter v. Foynes Prac. 
Reg. C. B. 21. So in Reed v. Blanchett, Barnes 308. But leave was given to 
withdraw the plea, and to plead de novo, with a new notice, ibid, | 


8 The 
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The King againſt Mayors. 


P 209 
Judgment 82 by Mr. Ketelby to ſet aſide a judg. 
=, wot by ment upon an indictment of perjury, which 
for want of was ſigned by ſurprize for want of a plea ; the de. 
nüt te 2- fendant now offering to go immediately to trial, and 
aſide. Senb, = "2609 to any terms the court ſhall think reaſon. 
"5 able. | | 


xWill.r63, But the court ſaid, they did not remember any | 
F. inſtance of ſetting aſide a judgment on an indid. 


ment ; and that they would not do it unleſs a prece- 
dent could be produced. And (as Chapple juſt. ſaid) 
this differs from civil actions, becauſe there it may 
require time to conſider of, and form a proper plea; 
whereas here the defendant can only plead not 
guilty. . 
Afterwards, upon another day this term, Ketelby 
ſaid, that he had ſearched in the crown, office, and 
found that this had been done; for which he cited 
The King and Leper, Trin. 10, 11 G. 2. which was 
an indictment for battery, falſe impriſonment and 
extortion ; and a rule was there made, upon the mo- 
tion of Mr. Eyre, that the judgment againſt the de- 
fendant be ſet aſide, upon payment of coſts, and 
going to trial the ſittings after term. 
But this rule appearing to have been made in the 
laſt day of a term, and without any preceding rule 
for ſhewing cauſe, the court ſaid, that it muſt have 
been made by conſent; and they ordered the caſe to 
be further inquired into. Wherefore the principal 
kale was adjourned,  * © 
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* Rogers, on the demiſe 75 I againſt Briggs. * P 210 


N ejectment a ſpecial verdict was found in effect The word 


. & eſtate” in 
as follows : : 40 — 


Charles Hutton being ſciſed of lands in the county held under 
of Tork in fee, and having three brothers, Thomas e csu 


(the eldeſt) Richard and Matthew, by his laſt will, this cafe, to 
dated 1 April 1692. deviſed the ſame in this manner: P** on 


ill 38. an eſta . 
My mind and will is, that all my lands, houſes, tor 10 il 


rents and profits, ſhall be and remain to myſelf for 
« life, and after my death to my wife for her life, 
* remainder to our iflue in tail; and in default of 
e ſuch iſſue, then J will that my faid lands ſhall go 
* to my two brothers Richard and Matthew, to be 
divided between them; and if my brother Richard 
« ſhall have no iſſue male to inherit his part, then 
ce my whole lands and eſtate ſhall go to my brother 
« Matthew in tail male, he paying in confideration 
<« thereof 200. to the daughter or daughters of my 
* brother Richard, and 200. to the daughter or 


any) within one year after the fame eſtate ſhall 
wy fall to him; and if he the ſaid Matthew ſhall have 
* noiflue male, then my lands ſhall go to my ne- 
ce phew Thomas Hutton and his heirs, he paying 200/. 
* to the daughter or daughters of my brother 
* Richard, and 200). to the daughter or daughters 
© of my brother Matthew, (if they have 1 with- \ 
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«* in, c. after my eſtate ſhall fall to him ; 
«he my ſaid nephew Thomas ſhall have no iſſue 
* male, then my ſaid eſtate ſhall go to the daughter 


or daughters of my brother Richard, and to the 


“ daughter or daughters of my brother Matthew” 
and if they ſhall have no daughters, then to the 


daughter or daughters of Thomas the nephew ; and 


if he have none, then to the right heirs of the reltz- 


tor. 
*The teſtator died without iſſue, and then his two 


brothers Richard and: Matthew, and alſo his nephew, 


died; Richard and Matthew leaving ſeveral. chil- 


dren, who all died without iſſue, except Eleanor, 
the ſurviving daughter of Richard, who had a ſon, 
Humphry Briggs, the preſent defendant; and after 
Richard and Matthew, and Thomas the nephew, the 
teſtator's wife died. And the queſtion now was 
between the ſaid II. Briggs and Thomas Dawſon, 
who 1s the leſſor of the plaintiff, and the teſtator's 
heir at law, (he being the grandſon of Elizabeth, 


who was the daughter of Thomas, the teſtator's eldeſt | 


brother) whether by the deviſe of the “ eſtate”: to 
the daughters of Richard and Maithew, an eſtate 1 in 


fee or for life only paſſed. 
This caſe was argued laſt Hilary term by Mr. Brotle 
for the plaintiff, and by Mr. Deni/on for the defen- 


dant; and this term by ſerjeant Boo#le for the plaintiff, 


and ſerjeant Wright tor the defendant. 
And it was argued on the fide of the plaintiff, that 


the word [eſtate,] upon the meaning of which the 
ſometimes. 


preſent queſtion priucipally depends, 
ſignifies an intereſt in lands, and then it will pals a 
fee; or elſe it is uſed as deſcriptive only: So that the 
conſtruction thereof is, in theſe caſes, to be governed 
wholly by the intent of the teſtator; and other parts 


of the will are to be taken in, in order to explain 
what 


and if 
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what he applies it to. Cro. Car. 447. S. C. 1 Noll. 
834. pl. 14. Now that in the deviſe to the daugh- 
ters of Richard and Matthew, it is uſed as a word of 
deſcription only, appears from the preceding parts of 
the will, where it is plainly deſcriptive, it being 
always given under a reſtriction: And in the deviſe 
to Matthew, it is coupled with the word [lands.] In 
another part of the will the teſtator ſays, that if 
Richard ſhall leave no iſſue male, all his land“ 
ſhall go to his nephew Thomas, he paying, &c. within 
one year after the ſaid eſtate?” ſhall fall to him; 
and here the words [lands] and [eſtate] muſt neceſſa- 
rily mean the ſame thing: So that throughout the 
whole will theſe two terms are uſed as ſynonymous *P 219 
and convertible, the teſtator having probably the 
fame idea in his mind when he uſed either of them. 

As therefore in the deviſe immediately preceding 

that to the daughters, a limited intereſt only paſſes, 

and the word (eſtate) is deſcriptive only, it ought 

to receive an uniform conſtruction in the deviſe 

now in queſtion. And this interpretation is greatly 
inforced by the relative word (ſaid) annexed to 
(eſtate). in the ſame: deviſe, which muſt either refer 

to the quantity of eſtate, or the thing before given. 

It cannot relate to the firſt, becauſe. an eſtate-tail is 

before deviſed, and conſequently it muſt refer to 

the lands, houſes, &c. mentioned in the beginnin 

of the will. Indeed where an eſtate at ſuch a place 

is deviſed, a fee paſſes; but if that word be coupled 

with others, as all his eſtates, mortgages, goods, c. 

a fee will not paſs ; as appears by the books before 

cited: And yet ſubſequent words do not always con- 

troul precedent ones. Moor. 124. 8. C. Dyer 171. 

a, If this was in a grant, a fee would not paſs; and 

2 will is not to be conſtrued in oppoſition to the 

rules of law, where the deviſe is obſcure and du- 
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bious, (6 Co. 16. 5. 1 Roll. 834. fl. 13. 3 Mod 


be favoured, and not to be diſinherited without an 


(a 112Med. Bull, (a ) 13 N. z. Beſides, it is not probable that 
ke. ra. here the teſtator intended a fee for the daughters, 
And it appears by the will, that if he had intended 
it, he knew how to have dane it by apt words. Upon 
the whole therefore, an eſtate for life only pafled to 
the daughters ; and they being all dead, the leflorof 
the plaintiff is intitled, as heir at labs; under the laſt 
limitation. 

On the other ſide it was arguind; that the were 
(eſtate) legally fignifies fuch an intereſt in land as 
the proprietor. hath therein. Co. Lit. 345. a. Litt. 
Rep. Skin. 194. And in this ſenſe therefore it 
ought here to be taken, unleſs it plainly appears that 

*P 213 the teſtator uſed it in a different *ſenſe. This word 
ought. not to be conſidered as of ambiguous and 
doubtful meaning; for though in one part of rhe 
will (eſtate) (and lands) are coupled together, they 
have plainly different ſignifications; the one. ſignify- 
ing the thing itſelf, and the other the ownerſhip' of 
the thing: And ſignificant and conſiſtent gs 
ought not to be rejected. As to the intent of the 
teſtator, this is to be collected from the words of the 
will. Now by this he gives his lands to his brothers 
R. and M. in moieties, without limiting what eſtate 
they ſhall take; and if R. ſhall have no iſſue male, 
then he wills, that all his “lands and eſtate“ ſhall 
go to M. &c. fo that the teſtator's whole eſtate is 
given to R. and M. and their iſſue; and therefore 
when he deviſes (his ſaid eſtate) to the daughters, it 
relates to the whole eſtate before given to the bro- 
thers in moieties; and there it imports the intereſt 
in the lands. The word (faid, ) to be ſure, —_ to 
what 
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104.) eſpecially in the caſe of an heir, who ought to 


apparent intention: as it was reſolved in Shaw an⁰⏑ 


when he gave before an eſtate-tail only to the ſons: 
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what is mentioned before ; but yet it does not necef. 
ſarily follow, that if the word (eſtate) i in the firſt in- 
ſtance by ſynonymous with land, it mult carry the 
ſame ſenſe in the laſt place ; for the mention of it 
in one place may naturally occaſion the repetition of 
it in another, though in a different ſenſe, Beſides, 
giving the eſtate firſt under a reſtriction, it is 
lain the teſtator knew the extent of the word, 
and that alone it would paſs a fee; and as there 
is no reſtriction in the deviſe to the daughters, 
this ſeems to ſhew he intended for them a fee, and 
not a particular eſtate: And indeed if an eſtate for 
life were to paſs only, it would be not the teſtator's 
eſtate, but part of his eſtate, which is contrary to 
the expreſs words of the will. The order of ſucceſſi- 


Thomas his eldeſt ſon and his children ſhould not 
inherit the lands till both the male and female iſſue 
of R. and M. ſhall ceaſe: For firſt, the premiſſes 
are given to R. and M. and if R. ſhould have no 
iſſue male, then the whole is to go to M. and if he 
hath no iſſue male, then to the nephew; and if he 
hath none, then to the daughters of R. and M. and 
if *they have no daughters, then to the daughters P 214 
of the nephew ; and if there are no daughters, then 
to the heirs of the teſtator : Which laſt limitation is 
merely contingent and conditional, and does not 
abridge the preceding deviſe. Dyer 171. Moor. 
124, Cro. Car. 185, That the word (eſtate) is 
ſufficient in wills to paſs a fee, appears by theſe 
books and caſes. 1 Mod. 100. 8. C. 2 Lev. 91. 
1 Salk, 236. 1 Lutw. 755. 3 Med. 45. Skin. 193. 
1 Show. 348. 8. C. 4 Mod. go. 2 Vern. 364. 
Abr. Ca. Eg. 178. pl. 18. Ibbotſon and Beckwith, (a) 9 
Hil. 1735. There the teſtator gives to his mother 1 
all his eſtate at with all his goods for her life, ab. 30z- 
and 


»_ F 
”. 
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and after her death to his nephew Thomas Dodſon, 
if he changes his name; if not, 20l. per ann. for 
life only : And upon an appeal in Chancery, whe. 


without laying any weight on that part of the will re. 
lating to the changing his name, it was reſolved, 
that he had an eſtate in fee. In which caſe it is ob. 
ſervable, that the lands are meant by the word 
[eſtate] as it is firſt uſed; and the intereſt by it in the 
laſt place. But ſuppoſing that in the principal caſe 
the ee [eſtate] is merely deſcriptive, yet the 
daughters will take a fee in reſpe& of the pecuniary 
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came payable, but ſunk into the eſtate, as the deviſees 
who were to pay the money 'died before the lands 
fell to them. Now if there had been a deviſe of the 
lands to the brothers or nephew generally, without 
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Collier's caſe, 6 Co. 16. a. Cro. El. 205. S. C. 
2 Leon. 114. S. C. 3 C. 20. b. And by the ſame 
reaſon the legacies being not anſwered, the daugh- 
ters are intitled to a fee in lieu thereof. A conſide- 
ration is in a manner given for it; and if they were 
to take an eſtate for life only, they might be loſers 
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before they ſhould receive ſo much as their legacies 
amount to. O. Benl. 25. and Collier's caſe before 
cited. Objected, That an heir at law ought. not to 
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caſe, for the reaſons before given) that ſhall govern. 
And here it is obſervable, that the leſſor is in a very 
remote degree from the teſtator, 


But 


ther the nephew had an eſtate for life or in fee; and 


legacies which are given to them, and which never be. 


any reſtraint, they would take a fee, according to 


by the deviſe, becauſe that might have determined 


be diſinherited without expreſs words. Anſwer: 
Where the intent is clear, (as it *is in the preſent 
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But the whole court was clearly of opinion, that 


an eſtate for life only pafſed to the daughters of R. 
and M. For (as it was argued) although in grants, 


and alſo in wills, the word [eſtate] is ſufficient to 


carry a fee, yet in this laſt caſe, where the conſe- 


quence is the diſinheriting an heir at law, a fee ſhall 


not paſs thereby, unleſs the intent of the teſtator is 
very plain and apparent for that purpoſe. And ſo 


(Lee C. J. ſaid) it was held by lord chief juſtice Tre- 


vor and Powell juſt. in Shaw and Bull, Mich. 1 3 Ante 212. 
. 3. in C. B. where the C. J. ſaid, that in wills 


the words [my eſtate], or [the reſidue or overplus of 


my eſtate], which laſt are the words in that caſe, 


will carry the inheritance, if the intent of the teſtator 


appears accordingly 3 but ſuch intent muſt be very 


plain, either from the words of the will, or the cir- 
cumſtances of the caſe, where the heir is to be diſin- 
herited; and he cited Noy 48. Style 293. 3 Mod. 45. 
To all which Powell agreed. Now in the preſent 
caſe, the intent is not ſo apparent as to force the 
court to put ſuch a conſtruction on the deviſe to the 
daughters, as is inſiſted on for the defendants: But 
on the contrary, from the contexture of che whole 
will it ſeems plain, that the word [eſtate] is always, 
and particularly in the deviſe now in queſtion, uſed 


as deſcriptive only, and fynonymous with lands; ſo 
that here it will be putting a force on it, to make it 


carry a fee. And beſides, the deviſe over to the 
teſtator's heirs ſhews, that he thought he had a far- 


ther intereſt to diſpoſe of after the deviſe to the. 
daughters, to whom he does not ſeem to intend ſo. 
much as an eſtate-tail. As to the argument deduc- 
ed from the legacies given to the daughters of R. and 
M. and never become payable, that will not affect 


the preſent caſe : For "(48 Sanne Joſt N they can- 
not 
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not poſſibly be loſers, but be the value of the lands 
as it may, muſt receive an advantage by taking an 
eſtate for life therein. And beſides, no money is 
* P 2136 given to the daughters of Themas the nephew, to 
whom the premiſſes are given in the ſame words as 
to the other daughters; and both deviſes are to have 
the ſame conſtruction. Judgment therefore for the 
— 177 a | 


mw. 


The King againſt Holmes. 


The Court T T was moved laſt Hilary term by Mr. Man, to 
refuſes to | quaſh an information exhibited at the ſeſſions in 
quan a London, againſt the defendant, for exercifing the 
on exhibit- trade of a founder, without having ſerved an appren- 
ec at he ticefhip thereto, contrary to 5 El. c. 4. . 31. and 
Londen for he objected, (1) That the offence is here ſaid, to be 
exerciins * committed in the city of London, whereas it ſhould be 
out hav- ſaid, © inthe county and city of London,” in order to 
— ſ ſhew a juriſdiction in the ſeſſions: For the court cannot 
ticeſhip. take judicial notice that London is a county. Stat. 
21 Fac. 1. c. 4. (2) It is faid, the informer gives 
the court © to be underſtood, inſtead of to un- 
4 derſtand.” (3) The informer prays a moiety of 
the penalty, whereas it ſhould be the whole. And 
to ſhew that informations below may be quaſhed, Mr. 
Marſh mentioned the following precedents : Mallon 
and Goodwin, 32 Car. 2. A rule was there you 
for quaſhing an information for the infufficiency 
thereof. The city of Briſtol and Whitehead, 6 G. 2. 
A rule was granted to ſhew cauſe, why an informa- 
R | | tion 
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tion ſhould not be quaſhed for the inſufficiency there- 


of; and alſo becauſe there was no affidavit: And 


there the ſame objection was taken as is done here, 


viz. that Briſtol is not mentioned to be a county. 
And in The King and Fokeam, which came on in 
the ſame term with the laſt mentioned caſe, a rule 
was granted to ſhew cauſe, for the quaſhing an in- 
formation, for the inſufficiency thereof. 

On the other fide it was urged by ſerjeant Draper, 
that this information ought not to be quaſhed; becauſe _ 
the defendant will have his cofts, if he be acquitted 
thereon. And in two of the caſes cited contra, it appears 
upon *ſearch, that the informations were quathed* P 217 
for irregularity : And the other was an information 
for ingroſſing, wherein the ſeſſions had no juriſdic- 


tion. 


And this caſe being ſtirred again the beginning of 
this term, Lee C. J. then ſaid, that he remembered 
no inſtance of quaſhing theſe informations for ob- 
jections ariſing from the face thereof; and believed the 
practice to be otherwife : Though, he ſaid, an infor- 
mation may be quaſhed for irregularity. However 
the caſe was then adjourned, that the defendant's 
counſel may look after and produce precedents. 

And upon another day the caſe being again mov- 
ed, but without producing any new precedents, Lee | 
C. J. cited The Queen and Potter, (a) Eaft. 10 (% Ante 
Ann. Where an information for exerciſing the trade 175. 
of a butcher, without having ferved an apprentice- 
ſhip thereto, was refuſed to be quathed, becauſe the 
informer had an intereſt therein. And he faid, there 
was a cafe in Sid. on the ſame foundation. And on 
the authority of this caſe of Potter (though Marſh * id. 152. 


| objeQed, that the ſeſſions have no juriſdiction here, 


as appears by the firft exception) the court denied 
the motion. 
S. P. Ante 174. Garland, qui tam, v. Burton, 


Cook 
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Cook againſt Cook, 


'Wherea I T was moved laſt Trinity term by Mr. Gundry, 
landlord 1 upon the ſtatute of 8 A. c. 14. that the ſherif 


claims rent, 


upon an may pay to the defendant's landlord 751. out of the 
execution money raiſed by ſale of the defendant's goods, which 


againſt his 


tenant's were taken by execution on an eſtate belonging to 
goods, the the landlord, and then in the poſſeſſion of the defen- 


Court will 


Court will gant, the ſaid 25, being due from the defendant to 
gen the landlord for one year's rent: But the caſe being 


perry defectively ſet forth, the matter was then ad 
and it was now Riirred again Ou the fol. 


a full and 
lowin oof . | 
Clear caſe. 8 = | 
*P213 At Lady. day 1735. the landlord let an eſtate b to 


the defendant for one year at 75. rent, which year 
ended Lady-day 1736. and a few days before the 
end of the hear, the tenant told the landlord, he was 


not able to keep the eſtate any longer, but defired 


that he might have ſo much of the land demiſed as 
was ſufficient to depaſture ſixteen or ſeventeen 
cows for the benefit of his wife and children. This 


the landlord complied with out of compaſſion, letting 


the defendant keep. part of the lands of about the 
value of 30l. or 40l. per ann. and he alſo demiſed to 
him the houſe and garden. The tenant's wife dwelt 


cows, ſometimes in one place, and at other times in 
another, from Lady. day 1736. till January then after, 
when the tenant's goods and ſtock were taken 1 
1 the 


in the houſe, and depaſtured ſixteen or ſeventeen 


EASTER TERM, 11 GEO. II. 1738. 


the ſame lands by virtue of an execution, no part of 
the ſaid rent of 7 5. having been paid. | 
It was argued by Mr. Way, in behalf of the credi- 
tor who ſued out the execution, that the landlord is 
not in this caſe intitled to any thing for rent, be- 
cauſe here was no ſubſiſting leaſe at the time of the 
ſeizure; nor if there was a leaſe, was any rent re- 
ſerved thereon. On this account therefore nothing 
is to be deducted out of the money ariſing from the 
execution: And as the leaſe made at Lady-day 1735. 
was ended long before the execution came, no de- 
duction ought to be made on that account; for if ſo, 
there may be a deduction, by parity of reaſon, of a 
year's rent due on any old leaſe many years fince ex- 
pired. The goods of the tenant could not here have 
_ diſtrained: And it is plain by the 2 G. 2. c. 
O. J. 8. which refers to the ſtatute now in queſtion, 
a under this the landlord is not intitled to rent, 
unleſs there be a ſubſiſting leaſe, and the goods are 
liable to be diſtrained. 
On the other ſide it was argued by Mr. Gundry 
that here was a leaſe in being at the time of the exe- 
cution, the houſe and garden being leaſed to the te- 
nant at will: And *if any part is in poſſeſſion, it is P 21g 
ſufficient on this act, which ought to receive a very 
favourable conſtruction on the behalf of landlords. 
Belides, the tenant muſt have the other part where- 
on the cattle fed, either as a tenant at will, or as a 
treſpaſſer ; and he ought not, nor can, be taken for 
the laſt, And it appears by Co. Lit. 4. b. that if 
herbagium terre be let, it is a leaſe of the ground it- 
ſelt: And there may be a moveable leaſe as well as 
a moveable freehold. Co. Lit. 4. a. It is not neceſ. 
ſary that the contract on which the rent is due ſhould 
be ſubſiſtiug at the time of the exccution, the words 
of the ſtatute being, are or _ be due:” And 
as 
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as no rent appears to be reſerved upon the laſt con- 
tract, the landlord is intitled to the year's rent due 
upon the firſt. 

But the court were clearly of opinion, that the 
landlord is not here intitled to relief, it not bei 
ſtated, whether the rent reſerved by the firft contract 
Was payable half-yearly, or how; nor whether 
rent was referved on the laſt contract, and how pay- 
able: And therefore as he has not fhewn/a full and 
clear cafe, he is not relievable by way of rule, which 
is a new and modern method of taking advantage of 
this act, but muſt reſort to an action. And Lee 
C. J. faid, the firſt inſtance of bringing an action was 


ta) e the caſe: of and Wyndham (a) in C. B. which 


bam an 


Palgrave Was afterwards brought by writ of error into this 


Fort. 372, court. 
Stra. 212. 


Litt. Ent. And (per Probyn juſt, ) if any rent v was reſerved dy 

46. the laſt contract, and it was payable half. yearly, this 

half year's rent muſt be included in the year's rent 

which the landlord ought to have, if he be indeed 

intitled to any, for he cannot pick out what time he 

pleaſes, but the ſtatute muſt be underſtood of the 

year's rent immediately due before the execution. 

And Chapple juſt. ſaid, he doubted, whether the 

landlord is entitled to any rent under this act, be- 

cauſe the land occupied under the laſt contract is 

* 220 only part of what was demiſed by the firſt : fo that 
the premiſſes leaſed by both contracts are different. 


But the court denied the —_— 1 the firſt 
mentioned reaſon. 
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LE 


e 


The King againſt Biſhop. 


AN /F OTION byMr. Taylor to quaſh an indictment The Court 
for keeping an houſe to entertain vagrants motion, 
and other lewd and diſorderly perſons in; and it was gui an 
averred, that the defendant did ſuch a day in the jor a nui- 
night-time lodge divers beggars and diſorderly per- fance. _ 
ſons : And Mr. Taylor objected, that it is not men- A 14%: 
tioned that the defendant lodged © in his houſe.” ''© 
And though it be ſaid, he kept an houſe to entertain, 
Tc. it is not averred, that he did entertain, &c. , 
Beſides, it is no offence to harbour beggars. 

But this matter being laid as a nuiſance, the court 
refuſed to quaſh the indictment; but put the party 
to a demurrer. 8 


S. P. Rex. v. Sutton, 4. Bur, 2116,—2 Ld. Ray. 1764. 
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The King againſt Caper and another, 


_— OTION by Mr. Patridge to quaſn an excommuni- 
cato capiends cato capiendo againſt two women. To which 
to hold 90 it was objected by Mr. Lloyd, that the parties ought 
(excommu- firſt to appear upon an habeas corpus: And he cited 
nicared for Salk. 294. But this objection the court immediate. 
offences) ly over-ruled. And it was thereupon excepted to 
ell ry the writ, (1). That here'is no addition, as there 
ſatisfaction, Ought to be by 5 El. c. 23. (. 13.) Salk. 294. It 


quaſhed: is not ſo much as ſaid, whether the defendants are 
for under 
it, neither 


could be is a good addition upon this act. Dige of orig. 
"till gers has dritt, lib. 6. cap. 15. pl. 4+ (2) It is uncertain 


made fatis- for what crime the defendants were proceeded againſt. 


An below, the words being, ——— © adultery, forni- 
may be cation or incontinence :” Whereas it ſhould in 
quaticd ne theſe Caſes be ſhewn, not only that the ſpiritual court 


partys hag a juriſdiction in the original cauſe, but alſo poſi- 
Elass tively for what particular crime the party is ſued. And 
corpus, there was a caſe (a_) where an excommunicato capiendo 
+a 125 was prayed to be quaſhed, becauſe the words were, 
"= Oo defamation or flander ;'? but the court refuſed it, 
Keat 2Sira. becauſe theſe two words are merely ſynonymous. 
4 3) By this writ the ſheriff is commanded to hold 
* P 221 theſe two defendants “ until they have made ſatis- 


„ faction ;** ſo that if one of them alone makes 
ſatisfaction, ſhe cannot be diſcharged : And yet it 
appears that the ſuits againſt them were ſeparate; 
for it it is ſaid for adultery, &c. reſpec- 
% tively.” (4) There being two diſtin& ſuits, _ 
1 jo allo 
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alſo two defendants, there ought to have been two 
writs. (5) The parties are excommunicated for 
contumacy in not appearing ** before him the bi- 
« ſhop], his deputy or ſurrogate, or ſome other 
«© competent judge appointed.“ | 
On the other ſide it was anſwered, (1) That the 

- ſtatute of Eliz. doth not extend to this caſe, becauſe 
the defendants are only excommunicated for non-ap- 
pearance, and the act requires an addition only where 
there is a penalty. (2) As the defendants are excom- 
municated not for adultery, fornication or inconti- 
nence, but for contumacy in not appearing, the objee- 
tion of uncertainty is not material. And beſides, all 
thoſe crimes are of eccleſiaſtical cogniſance. (3) If one 
of the defendants makes ſatisfaction, ſhe is diſcharg- 

ed of courſe: And the word [they] is to be under- 
ſtood ſeparately. (4) The defendants may and are 
guilty of one contempt, though there are two ſuits _ 
below. (5) The words, before him, his deputy 
or ſurrogate,” are agreeable to the conſtant form. 

But the court were clearly of opinion, that the 
third exception is fatal, becauſe, according: to the 
words of the *writ, if one defendant makes ſatis- * 
faction, ſhe muſt notwithſtanding remain impriſoned 
until the other ſatisfies alſo. And here (as Lee C. 
J. obſerved) the parties being women, the crimes 
muſt neceflarily be diſtinct. T7. - 5 
And therefore upon this exception ſingly, (with. 

out giving any opinion upon the others) the court 
quaſhed the writ. But Lee C. J. ſeemed alſo to think 
the want of an addition a material obje&ion. And 
_ Probyn juſt. faid, as to the ſecond exception, that 
though the crimes mentioned in the writ are in the - 
disfunctive, yet as they are all of eccleſiaſtical juriſ- 
diction, it is well enough. 9 | 
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z | in 
1 . 1 | wit 
bs 5.C.r Stra. | Rice againſt Oatfield, "= no 
$i} 1095. . | T2 he 
F tha 
F | | 1 ted 
I In Eject- I N ejectment in the King's Bench in Ireland, the upe 
4 —_—_ plaintiff obtained a verdict; after which a bill 4 
is] Ireland, the Of exceptions was tendered by the defendant to the (1) 
4 9 plaintiff's evidence, and received: And it being now tha 
5 titles her. brought into this court with the record, the caſe ap- and 
3 n peared to be in effect this: | not 
1 bad been Upon the trial of the cauſe the plaintiff gave in the 
1 1 evidence, that Edward Rice was ſeiſed of the lands ſiſte 
ly formed in queſtion in fee; and being ſo ſeiſed died a papilt . Ed. 
bu | The defen- anno 1715. leaving behind him Edward his eldeſt cert 
3 _ a, and two other ſons; that Edward the ſon, with. qui 
304 under the IN a year after his father's death, renounced the po- 3) 
1 = of A. piſh religion, and duly conformed to the church of ed | 
i} plain- : . , 
| tiff, in re. Ireland; and that 1720. Edward the ſon died ſeiſed, ſhe1 
434 ply may |" oc. leaving iſſue only Mary, the leſſor of the plain- kn 
1 parol ei. tiff. On the other ſide the defendant gave in evidence, caſe 
1 — _ that Edward the fon 1720. made his laſt will, pol 
1 papiſt, ang whereby he deviſed the premiſſes to Jacob, Wi ther 
. 1 of his brothers, for life, with a power to Ed: 
. . make a jointure, with remainders over; that Jacob, for 
i after the death of his brother Edward, duly con- ide 
4 formed to the church of Ireland; and afterwards by be | 
5 bargain and fale, in conſideration of a * marriage baſt 
1 P 223 intended, and afterwards had, with the defendant, 05. 
I ſettled the premiſſes on the defendant for life for her mar 
* jointure, c. and that Jacob enjoyed the ſaid lands . e 
I: from 1720, when Edward the ſon died, until 1733. 00 
„ ah; | when 
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when Jacob died, leaving iſſue a ſon; and that the 
defendant was a proteſtant. Upon this the plaintiff, 


in order to ſet aſide the will, offered to prove by 


witneſſes, that Edward the ſon died a papiſt; but 
no record of conviction being produced to ſhew that 


he was perverted, it was objected by the defendant, 


that proof by witneſſes ſingly ought not to be admit- 


ted. It was however allowed, and the plaintiff there- 


upon obtained a verdict. | = 

And it was now aſſigned for error by Mr. Bootle, 
(1) That as the plaintiff below firſt gave evidence 
that Edward the ſon renounced the popiſh religion, 
and conformed to the church of Ireland, he ought 
not to be admitted afterwards to prove that Edward 
the ſon died a papiſt, theſe being facts quite incon- 
ſiſtent. (2) It is to be intended that the name of 
Edward the ſon, upon his conformity, and alſo a 
certificate thereof, were inrolled ; (theſe being. re- 
quired by the Iriſb ſtatutes of 2 A. c. 6. and 8 A. c. 
3.) and conſequently as his conformity ſtands verifi- 
ed by record, the contrary ought not to have been 
ſewn by parol evidence only, this being againſt the 
known rule of law, [ And Cro. El. 575. and other 
caſes of the like nature, were mentioned to this 
point.] And it cannot reaſonably be objected, that 
there could be no proof by record of the relapſe of 


Edward the ſon, for he might have been proſecuted 


tor a recuſant, or upon the Iriſh act of 8 A. Be- 
des, he being dead, it ought not to be admitted to 
be proved now that he was a papiſt, no more than 
baſtardy can be proved after the death of the baſtard. 


©. Lit. 243, 244. It would alſo be attended with 


many ill conſequences, if this evidence founded on 


record, may beoverturned by parol proof; and this 


too after the death of the party: As hereby purchaſes 
4-2 | | made 
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* P 224 avoided, and much perjury will be introduced, to- 


(reg. Objection, Cloſe againſt Roſs and Gordon, (a) in the 
237=-3 houſe of lords, February 1729. There a purchaſe 
— f. c. having been made by the plaintiff C/o/e of an eſtate 


George, who was dead, was a yagi; 'to which it 


Fas an 


and that judgment was affirmed here in the houſe of 
lords. 3 5 1 
And in the principal cafe the court were unani. 
mouſly and clearly of opinion, that both the errors 
now aſſigned are immaterial. For (1) There is no 
contradiction in the evidence given by the plaintif 
below, becauſe a perſon may be a proteſtant at one 
time, and a papiſt at another: Which is the caſe he 
has attempted to ſhew. And Probyn juſt. ſaid, that 
a party may, and often does, give contradictory evi 
"dence; as in the caſe of a will, where a witneſs cali 
ed by the party claiming under it ſwears, that it wa 
not duly executed, yet he may call others to fhev 
the contrary+, which is a common cafe. (2) No 
conviction of the teſtator's being a papiſt was necel- 


* 


+ Pe OY Badmering, cited poſt, 237. 2 Stra. 1096, —See an Extraordinary 
caſe on this point, Lowe v. Toffe I Blacſt. 365. See Skin. 79. 413.—8. f 
a5 192 deed, Doug. 205. 206.and {ze Skin. 639. 4 Bur. 2224. 2225. 
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fary to be produced, either by the rules of law, or 
by act of parliament : Not by the. firſt, becauſe the 
record of the party's conformity is not fallified, or 
attempted to be falfified, by the parol evidence of 
his being afterwards a papiſt; both of which are 
very conſiſtent, 28 is before mentioned: Not by act 
of parliament, becauſe, although a conviction is 
hereby made neceflary, where a corporal or pecunia- 
ry puniſhment is inflifted, yet in order to be diſabled 
from making a will, the only thing required is, that 
the perſon is a papiſt, without ſpeaking of a convie- 
tion; and that is a fact very proper to be proved by 
witnefles. And ſuppoſing that in this caſe there“ P 225 
never was fuch a conviction, the evidence given 
ought to be allowed, becauſe it is then impoſſible 
that any other ſhould be given. As to the caſe of 
baſtardy, to which this has been compared, that is a 


peculiar one; the reaſon thereof probably being, (as 


has been mentioned by the defendant's counſel) that 

when the legiſlature refuſed to conform the laws of 
the realm to the eccleſiaſtical laws, for the legitimat- 

ing of iſſue born before marriage when that followed, 
the judges would go as far as they poſſibly could to- 

wards ſuch conformity. And the two caſes are very 

unlike, becauſe the religion of the teſtator muſt ne- 

ceflarily be inquired into after his death, as the vali- 

dity of his will could not come into queſtion before. 

And (as Chapple juſt. obſerved) here the objection 

is, parol evidence ought not to be admitted; whereas 

there no evidence at all can be allowed. 

After the court had delivered their opinions, ſer- 
jeant Eyre (who was retained for the plaintiff in 
error) objected, that it appears here the teſtator was 
once a proteſtant, and that he died a papiſt, ſo that 
(tor ought appears) he might have been a proteſtant 


| © the time of making the will; and if ſo, it may be 


a quel- 


EASTER TERM, 11 GEO. II. 1738. 


a queſtion well worth conſidering, whether, on con- 
ſtruction of all the acts of parliament relating to this 

ſubject, this m—_— be a good will. In anſwer to 

\ dow this new point, Mr. Clark cited Blake and Burk (b) in 
dim. Blake the houſe of lords, January 1717. where it was 
1 P. ſolemnly determined, that a will made by a papiſt be. 
3 fore the act of parliament, was avoided by the act. 
And the court ſeemed ſtrongly inclined for the 
defendant: But counſel being retained for the plain. 
tiff, an witerius conſilium was granted. S. C. 


Paßt. 235. 5 
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Note —By the Iriſh Satutes, 17 & 18 Geo, 3. c. 49. f. 2. and 21 & 22 Geo. z. 
c. 24. f. 1. lands, &c. of papiſts are deſcendible, deviſable and transferrabls 
jn like manner as the lands of proteſtants, | 
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Sir William Lee, Chief Juſtice. 
Sir Francis Page, 

Sir Edmund Probyn, 
Sir William Chapple, 


Juſtices. 


The King againſt Leafe. 


for words 


OTION by Mr. T, aylor to quaſh an indict- Indiament 
| M ment againſt defendant, for ſaying to one een to 
Seane, a juſtice of peace, upon his being brought juſtice of 


eace, 


| before him and another juſtice, by a warrant grant- aud 
ed by Soane for not paying ſervants wages, you lt ought to 


do not do right.” And it was objected, that the ede 


ſpeaking theſe words is not any offence ; the mean- were 


ing thereof being, that the juſtice did not act right? 
in granting this warrant: Which is very true, be- execution 


cauſe juſtices have only a juriſdiction in the caſe of an 


wages of huſbandry ; and this is not ſhewn to be the 273. 


On 


[1 
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On the other ſide it was argued by Mr. Marſs, 
that theſe words amount to ſaying, that the juſtice 


is an unjuſt magiſtrate. And indictments of this 


kind ought not to be quaſhed, any more than in- 
dictments for nuiſances, as it tends to contenance 
perſons in inſulting magiſtrates. - 
*But the court quaſhed the indictment. And Lee 


2. J. objected, that it is not here laid, the words 


were ſpoken to the kale in the execution of his 


office. 


5. C. citea Norwood againſt Stevenſon and Elizabeth his wife. 
Boller's 


N. P. . 


ee eee CTION on the caſe by an executor, upon ſe- 
ant ſued as 1 X veral promiſes made by the wife to the teſta- 
ee to tor before coverture: To which Stevenſon (the 
Plesds . huſband) pleads, that he and Elizabeth were never 
they never joined in lawful matrimony. The plaintiff demurs, 
— N and aſſigns for cauſe, that the plea ſhould have been 
matrimo- in abatement, and not in bar; and alſo that the de- 
= oh —_ bad; fendant hath endeavoured to draw a matter cogni- 
for a mar- zable in the ſpiritual court, within the juriſdiction 
A of this court. And as to Elizabeth, ſhe appears, 
him liable, Y.. 

NE It was argued by ſerjeant Draper for the plaintiff, 
ly in dower that ne unques accouple en loyal matrimony” 183 
and 3PPOal- matter triable by the ordinary; and is pleadable 
only in appeal and dower, but not in theſe actions 
where the fact, and not the legality of the marriage, 


ought 


In afumpfit, 


TRINITY TERM, , 1 GEO, VI, 1938. 


ought to be denied ; it not being material whether 
the marriage be legal or not: Whereas in this caſe, 
a marriage de facto is admitted. 2 Roll. 584, 585, 
1 Show. 50. 8. C. 2 Salk. 47. 

On the other fide it was argued by ſerjeant Wynne, 
that there 1s no difference between pleading no mar- 
riage generally, and no lawful marriage ; both mean- 


ing the ſame thing. And although in dower and 


appeal the matter here pleaded is triable by the bithop 


only, yet in perſonal actions it is a proper iſſue to 
the country. Cro. 5 102. S. C. 2 Roll. 585 pl. 
18, 21. Same book and page, pl. 17. 1 Lev. 41. 
Brown's Entr. 4. pl. 20. Aſton's Entr. 9. Vidian's 
Entr. 77. Clift's Entr. 23. 1 Lutw. 23. 


*But the whole court were clearly of opinion,“ P 228 
. (for the reaſons, and upon the authorities mentioned 


by the plaintiff's counſel) that this is an ill plea. And 
Lee. C. J. cited from a manuſcript report, as a caſe 
in point, Mitchell & ux' againſt Garreit, (a) Mich. (a 
11 V. 3. in K. B. (which is alſo reported in 3 Salk. © 
64. a book, as C. J. ſaid, of no authority.) That was an 
action by plaintiffs as huſband and wite, for a cauſe 
ariſing before marriage: Defendant pleaded, nun- 
quam legitimo matrimonis- copulat. To which the 
plaintiff replied, that they were married: And on de- 
murrer hereto the plaintiffs obtained judgment, be- 


cauſe the plea is naught. And Probyn jult. ſaid, the 


reaſon why the legality of marriage is not triable in 
perſonal actions, as it is in appeal and real actions, 
is, that an huſband de facto is liable to his wife's 
debts, and intitled to her property. Judgment for 
the plaintiffs, | 
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Smith againſt Wilſon. 


Ante 187. TT was now declared by Lee C. J. that Mr. juſtice 
Chapple, who formerly doubted in this caſe, con- 
curred now in opinion with the reſt of the court. 
And therefore judgment was given for the defend. 
ant. > | 


The King againſt Staples. 


Informati. N information was prayed by ſolicitor gener 
on granted 


for printing Strange againſt the defendant, for printing 


Ar in a neus paper, called The York journal, that 
b Justice *: Richard Tbomſon, an alderman of York, and a juſtice 


Pence was of peace, was ſcandalouſly guilty of telling a lye 


« ouſly in divers companies,“ viz. that the ſaid Staples had 
« guiltyof aſked Mr. Thomſon's pardon for publiſhing in the 


« telling a.. 


« the in di. ſame neus. paper, that he (Mr. 7. homſon) was married 


« ves to one Mrs. W.“ | | 5 
bf On the other ſide it was argued by ſerjeant Pric: 
* P 229 and Mr. Willbraham, that this charge doth not affect 
Mr. Thomſon in his office; nor is there any thing ot 
malignancy in it, it being only an uncourtly man- 
ner of expreſſing, that Thomſon had ſpread about 
falſly, that Staples had aſked his pardon, c. and for 
the publiſhing this there appears to have been 2 
ſufficient provocation, Beſides, an action will 5 
1 ie 


juſtice 


e, CON. 


Court, 
lefend. 


reneral 
inting 
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juſtice 
a lye 
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arried 
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affect 
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lie 


lie for theſe words, and conſequently no information 


the following caſes: The caſe of libelt, 5 Co. 12 


whereby one Haywood, a wine-merchant, was charg- 


but it was denied. King and 


- Lee & ]. in The King and Bailey, Hil. 8 G. 2. 


pardon of Thomſon, though this would be charging 
- a ſufficient ground for an information. And the C. ]. 


For in The King and Fenner, the party was charged 


TRINITY TERM, u, 12 GEO. II. 1738. 


ought to be granted. And on this fide were cited 
. 

King and Jenner, (a) Mich. 2 G. 2. Motion for 3 

an information for publiſhing an advertiſement, 2Kly.250. 


ed with felling brandy and ſtrong liquors by quarts, 
pints and half-pints, and with ſelling ſalve for curin 
womens breaſts, made by a relation of his in Dublin; 
"34 }- All 
information was prayed againſt a perſon. for adver- 
tiſing, that an apothecary had counterfeited Dr. 
Crew, and had taken fees; but refuſed. Xing 
and Elms. Motion for an information againſt one 
for advertiſing, that a wife had eloped from her 
huſband ; but denied : Which caſe was cited by 


But the whole court were clearly of opinion, that 
the words in the principal caſe are libellous ; nothing 
tending more to breach of the peace, and to blood. 
ſhed, then the word (lye,) as nothing elſe (as Probyn Hob. 120. 
juſt. faid can be anſwered to it. But (by Lee C. J.) 
if the defendant had only denied his having aſked 


him with faying an untruth, it would not have been 
alſo ſaid, that the caſes cited differ from this : 


with a matter which did not include any guilt, And 
in the apothecary's caſe, though the accuſation of his 
having counterteited another was certainly libeilous, 
yet the court refuſed an information, becauſe he ap- 
peared to be 3 of it. And in The King and 


Rex. v. 8 Stra. 498. 8. C. The inſormation was refuſed for want 
vf an exculpatory MET 
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TRINITY TERM, 11, 12 GEO. II. 1738. 


Elms, the application was by the huſband; and the 
advertiſement did not contain any thing criminal in 
Sec ber, „ him. And (by Page juſt.) an information ought 
Darly, the rather to go in this caſe, becauſe no action lies, 
Comb. 65. And it is alſo an aggravation, that theſe words are 
ſpoken of a magiſtrate ; for words ſpoken of a ma- 
giſtrate may be libellous, when they are not ſo in the 
caſe of a private perſon: And he cited to this point 
Sir Lionel Wallden's caſe, (5) who was a juſtice of 


* P230 


{b) Sir 


Tine Mall. peace, and brought an action for being called pa- 
denv. piſt; and it was held to be maintainable, becauſe 


Riis bel, J : 
2 Dm. x65, the words were ſpoken of a magiſtrate, although it 


perſon. 5 | | 
The court therefore granted an information. 


The King againſt Burkett. 
"EY T was moved laſt term by ſerjeant Bootle, to quaſh 
ment, for an indictment for maintaining a cottage without 
maintain- 


ing a cot. laying four acres of ground thereto, contrary to 31 El. 
tage, with- C. 7.* becauſe (1) It is ſaid only, that * it was pre- 
out four ſcnted,” without adding, as it ſhould have been, © on 


acres of ; 
ground, the oaths of twelve good and lawful men.” (2) It is 
quazed— faid, that the defendant did maintain a cottage * for 
ting forth *© habitation,” without ſhewing that any perſon inha- 


-- =D bited it ; and the words of the ſtatute in relation to 


«on the the ground are, © to be uſed and occupied with the 


oaths of 12 ſame :”* So that an actual habitation is neceſſary. 
good and | | | 


lawful 


"SOR men | ö g | 
and for not ſtating an actual occupation. See 1 Mod. 295. S. P. 2 Bulf. 264,—1 Saund. 


* This ſtatute was repealed by 15 Geo, 3. c. 32, 


And 


would not have been ſo in the caſe of another 


nd. 


it. 


inqueſt thereon) of the body of a perſon who had on, lying a | 


captain refuſed to ſuffer the coroner to take a view 


tat he cauſed any inqueſt to be taken. 


TRINITY TERM, 11, 12 GEO. II. 1738. 


And this matter being now ſtirred again, the rule 
before granted to ſnew cauſe for quaſhing the indict- 
ment was mn abſolute, without any one's oppoſing 


e 


** „„ 


* ror" 
PPP 2 


The King againſt 'Soleguard and another. ; - 231 
| | 2 Stra. 
1097. 


N information was prayed againſt one Sole. An infor- | 
mation | 


guard, captain of the Berwick man of war, granted 


and alſo againſt the boatſwain thereof, for refuſing ⸗Seinſt a 
captain of 


to let the coroner'of Portſmouth and Kt jury to COME a man of 
on board the ſaid ſhip, in order to take a view (and war, in 


commiſſi- 


Wenns 


TY * . * 042 208 
LEES CC 


hanged himſelf in the cabin of the ſhip, whilſt ſhe Portſmouth, 


f . 
was at her moorings in water five fathom deep, and a 5 


going to the dock to be cleared. And it appeared on roner of 


the affidavits produced, that the ſhip was in full 5% Pale. 


commiſſion when this accident happened; that the ing an in- 


body was removed from the place where it was Pos the 


found hanging, to prevent infection; and that the thip, upon 
a perſon 
who had 


of the body in the ſhip, but only offered to let him barged 
take it on ſhore, and afterwards to come and fee the nin 
place where the perſon died: And it alſo appeared no inquivi- 
that the body was buried ſecretly, and that the cap- ns 
tain took ſeveral depoſitions relating to the fact, and 8 the 


lent them up to the admiralty ; but it was not ſworn ur-, 
COrONET., 


_— 
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ES LE a td a 
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It was argued againſt this motion by Dr. Paul, 
(the King's advocate) Sir Edmund Iſbam, a civilian, 
and ſeveral common lawyers, that it is eaſy to be 
proved 
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. proved from the laws of Oleron, and the ordinance 
made at Qucenſborough, and other ancient books of 


the civil law, that the admiralty hath juriſdiction 
within the place where this accident happened ; 
but however as this point is to be determined only 
by the authorities of the common law, they ſaid, 


they would confine themſelves to theſe : And the 


following were cited. Stat. 15 R. 2. c. 3. Extor's 


juriſdiction of the admiralty, c. 19. 4 Int. 137. Stat, 
28 H.8. c. 15. 3 Inſt. 113. 5 Co. 107. a. Halts 


P. C. 16. Hawk. P. C. B. 2. c. 9. . 14. Mich. 


28. Car. 2. An action was brought by the earl of 


Saliſbury, as lord of the manor of Redrif, againſt 
the marſhal of the admiralty and others, for hindering 


P 232 the *coroner of Surry to take an inquiſition of one 


who was killed by the falling of a ferry in the 
Thames; and there was a verdict for the defendants. 
(Which caſe Sir Eamund Iſham ſaid, he had 
from a note in the admiralty.) And he. ſaid, that 
about two years before this laſt caſe, a queſtion of 
the fame nature came on before lord Hale ; but he 
declaring that the admiralty had a juriſdiction, it was 
not entered into. He allo cited an opinion of the 
judges, upon a reference from the Queen in coun- 
eil, anno 1713. (which is regiſtred in the admiralty) 
and the opinion is founded on confideration of the 
ſtatutes of 5 El. c. 5. and 13 Car. 2. c. . and it is, 
that the admiralty hath a juriſdiction in all great 
navigable rivers from the bridges to the ſea; and 
that the ſaid ſtatute of Car. 2. is made for the go- 


vernment of ſhips, as well in time of peace as of 


war, and that perſons are puniſhable by martial law 


for the offences therein mentioned, which are com- 
mitted either in the one or the other. This is figned 


by ten judges; Ward chief baron, and Gould jult. 
diffentientibus ; they being of opinion, that the _ 
| | - muralty 


= 


[ 
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miralty hath juriſdiction, not 4 pontibus, but from 


the points only. Suppoſing therefore that the ad- 


miralty hath here a juriſdiction, the power of taking 
a view and inqueſt belongs to the admiralty-coroner, 
who is generally the judge's marſhal, he being only 


a deputy to the judge, who derives his authority 


from the lord high admiral. And ſeveral clauſes in 


the letters patent granted to the late prince Georgs 

of Denmark, and afterwards to the earl of Pembrols 
(creating them lord high admirals) and alſo to the 
judge of the admiralty, were read, to ſhew that theſe 


perſons have the ſame office of coroner by ſea, 
with thoſe who are coroners by land. Sir Edmund 
Iham alſo produced the following inſtances of inqui- 
ſitions, before the admiralty-coroner, taken out of a 


large bundle of them in the admiralty, viz. one of 


a maid ſervant, who fell into the Thames as ſhe was 
waſhing her mop, and was drowned : Another, of 
a man who was drowned in coming from Wapping- 
wall: Another, of a man who was ſtabbed upon 
ſhore, and was found in the Thames : And laſtly, 


another who fell from the ſhore into *the ſame » 


river. It was alſo argued, that in the ſtatute of 


28 E. 3. c. 6. of coroners, there is a ſaving to lords 


and others, who ought to make coroners, of their 


ſeigniories and franchiſes. - And in this caſe it is 


a material . circumſtance, that the ſhip was in full 


commiſſion ; there being no inſtance of a land- 


coroner going aboard a ſhip in full commiſſion. 
(Of which an affidavit was produced.) Beſides, it 


appears here that the coroner was offered a view of 
the body in the ſhip, but was denied only to fit. 


therein as a court : And it 1s not neceflary to take. 
an inquiſition on the ſpot where the view is had, but 
it may be taken in any other place afterwards. Stat. 
de officio coronatoris, 4 E. 1. Lasch 166, 8. C. 

oy Poph. 


7 
* 
* 
1 
* 
1 
1 
1 4 
Ss. 
1 
-F 
[25 1 
1 
1 
i 
' 
Ml 
1 
A. = 
BK 
74 
& © 
5 
© 
S 
= 
= 
3 
i 9 
1 
* | 
nan 
. | 
7 - 
- 
4 | 
9 
1 | 
RM 
= j 
: { 
f 
2 | 
4 
vil 
> 
Li 
0 - 
1 
3 
„ 
1 
B 
2 
. 
1 
4 
BH 
1 
1 
5 
1 
1 
'B 
* 
9 ® 
/ 
9 
” 
1 
= 
1 
1 
- 
7 
f 
4 
A 
[2 
* 
4 rl 


3 = | VER a 
= 7 ET = ICE". Er! 9 > ww A * „2 = = \ 
: : BB . ?d?dyn . IR > POLITE - 8 — D TE 
P / c e A RT = 2 r OS NeNS * 
e * "4 —_ 6— s 0 L erg — * RN A 5 wa ad, Lc 5 — 4 7 4 4 , : 
; — "1 N — ” * ** 
8 4 = 1 1 . . 5 — 22 . WO 0 


5 
5 1 : 
— — 8 4 
= 
- " <8 * 
* 4 
2 4 
FT? Y. 4 
MY 
Le 


— — 
* — 2 * —— — REI 
co; _— W 
Se IF can " L ee a 8 
, r ORR — . OO 2 SY Toe * 
n 4 4s x 1 I 
88 9 . on abs — — 
E — x D 
_ batt IE TR Zine — 


b 
* BY 

iy 

. 3 

3 

E. 

Z d 
T4 
3 
i 
i 

ag . 

boy x 

& 11 

1 
F 
a 
F 


LP — 
—. oY ST 


—— 
— 2 . — 
- —_ 8 e 5 = 
- n * 2 E r r : 
S [ — "— 3 Ode as ee) CRE CT ENT AS 2 5 * 
8 7 . ” 5 A "7 * . * 2 We eds Crap: ed — 2 . 2 
3 . © _ * „ . 2 0 


TRINITY TERM, 11, is GEO; U. « 51 


Poph. 209. | Comb, 380. And as this is à mert 
matter of right in queſtion, it is mort proper to bt 
tried in an action, or a u e than in an 
information for a miſbehaviour. 

On the other ſide it was argued by rtr gene. 
ral Strange and Mr. Willbraham, that the admiralt) 
hath no ene ag but only per aitum mare, un- 
leſs it be in the cafes of murder and maihem, and 


this by ſtatute of R. 2. 4 inf. 137, 141. Own 


122. Moor 892. Hales P. C. 171. And where 
both the ſtroke and death are on the fea, the admi- 
ralty hath only a concurrent juriſdiction. Hale's P. C. 
16, $4. In ſuch caſe therefore if the admiralty-coro. 
ner refuſes the other coroner to take an inquiſition, 
and doth not take one himfelf, it is a great miſde- 
meanor ; and this is the preſent caſe. As to the 
objection, that the ſhip was here in full commiſſion; 
this makes no difference, becauſe the juriſdickion 
ariſes only from the place. Hob. 213. And it is 
very plain that the coroner hath a right to go to the 
place to ſee the body before its removal; and if he 
omits this, he is actually fineable, though he may 
adjourn the court to another place to take depo- 
ſitions. Stat. de officio coronatoris, 4 E. 1. Bratton 
121. Fleta, lib. 1. c. 25. Stat. 33 H. 8. c. 13. 


2 Hale Hie. P. C. 58. And in the earl of Eg 
caſe, (who was killed in the Tower) there was a 


P 234 


great complaint made, that the body was dreſſed, 
and removed from the room and *poſition it was in 
when it came to its end, befort notice was given to 
the coroner. As to what is here ſaid, that an action 
may be brought, this will be no ſatisfaRtion' to the 
publick. 

And the whole court were indy a opinion, | that 
an information ought to be granted: For ſuppoſing 


that the admiralty bath. a. * in the place 
now 


- 
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now in queſtion, (of which no opinion was given,) 


yet (they ſaid) it is plain by the caſes which have 
been cited, (with which Stamf. P. C. 51. b. agrees) 


that the land- coroner hath a concurrent one. In the d 
ſtatute of R. 2. which gives the admiralty a juriſ- 
diction in great rivers in the caſes of death and 


maihem, there are no excluſive words of the coroner 


of a county, and conſequently his ancient juriſdicti- 
on remains; neither is any mention therein made of 


a ſhip's being in or out of commiſſion, which (as 
Lee C. J. obſerved) ſeems to be a diſtinction founded 


only on the laſt proviſion in the ſtatute of Car. 2. 


nor can this make any difference in the preſent caſe, 
unleſs the judge of the admiralty hath actually ap- 
pointed a deputy-coroner to be in the ſhip when in 


commiſſion, which doth: not appear. In this caſe 


then the land-coroner hath been refuſed the exe- 
cuting a lawful authority, and without any inquiſi- 
tion being taken on the other fide. And (as Probyn 
juſt. ſaid) in the caſe of a concurrent juriſdiction, he 
who firſt exerciſes it, ought nor. to be hindred or 


interrupted therein; and his execution thereof is a 
good excuſe to the other in not doing any thing in 


the matter. And ſuppoſing that the admiralty hath 
in this caſe the ſole juriſdiction, here hath been a 
great breach of duty. 5 1 

The court ſaid fur ther, that though no imputation 
is here laid on tlie captain as wilfully oppoſing juſtice, 
but only as acting under a miſapprehenſion of having 
a right to do as he hat h done; yet as this is a matter 
of great and publick concern, an information is 
proper. For (as Lee C. J. ſaid) an information is 


grantable not only where things are done malicioully 
or forcibly, but alſo where *perſons are hindred or , 


refuſed the exerciſing a lawful authority, as where a 
Tardamus is not complied with: Though in caſes of 
5 = _ a private 
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_ : 
Ei . a private nature, where there hath been no apparent 
= deſign of doing wrong, an information hath indeed c 
1 „ been often denied. And C. J. ſaid, that it ſeems ” 

_—_ Phillibrown 

= | v. Ryland very difficult to maintain an action in this caſe; and : 
wi Rs that he remembered a caſe, where an action was c 
= Roym.r;38, brought for refuſing to admit a perſon into a veſtry- c 
1 Stra. 624- room zand it as greatly debated, whether the _ 0 
_ 351, was maintainable, but never determined. | p 
9 It was alſo ſaid by the C. J. that in caſe of an un- a 
_ if timely death, a view ought to be had as ſoon as. h 
= | may be after the fact committed, and (if poſſible) p 
= whilſt the body is in the ſame poſition, and other Go 
=. circumſtances, it was in when the perſon died; and h 
gt it is the duty of perſons in whoſe houſes ſuch acci- ſl 
3 dents happen, to give immediate notice to the pro- m 
15 per officer for this purpoſe: But in the preſent caſe, a 
. he ſaid, a good reaſon is given for removal of the d 
Hi body, viz. that this was done to prevent infection. te 
Es An information was therefore granted againſt the be 
4 captain, but not againſt the boatſwain ; nor was it 1 
| much preſſed againit him by the proſecutor? s -£OUN- di 
4 ſel, as he acted only by the order of the captain. ar 
Wi 
la 
| ra 
K+ EV | {i 
0 Rice againſt Oarfield. wl 
222, 2 Stra. | . 
1095. VI 
| thi 
HIS caſe being now mentioned again, a new f. 
objection was ſtarted by ſerjeant Eyre, on the "i 
ſide of the defendant, viz. that it appearing that wi 
Edward the grandfather died a papiſt, leaving three we 
ſons of the ſame religion, the leſſor's father, who was - q 


one of them, could take only one third part ” 6 
ands 


ent 


new 
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lands in queſtion by the Iriſh ſtatutes, and the wife 
of Jacob and her ſon are intitled to part thereof; 


and therefore as the demiſe in the declaration is of , 


all the lands, the judgment, which *purſues the de- 
claration, is erroneous. But, he ſaid, as to the 
queſtion on the bill of exceptions, that, on peruſal 


of all the Iriſh acts, none ſeems to come up to that 
point; and as it was fully ſpoken to on the former 


argument, he ſhould fay nothing on that head. And 


he obſerved, that on this bill of exceptions, (which is 


part of the record) it appears that the widow of 


Jacob, to whom the premiſſes are deviſed, and her 
heir, are both proteſtants; and it is hard that they 


ſhould be defeated of having the eſtate by an act 


made for preventing the growth of popery, and that 


a papiſt ſhould take it: For if Edward the teſtator 
died a papiſt, the leſſor of the plaintiff muſt be in- 


tended to be one too; all the children of papiſts 
being to be taken for papiſts by the ſtatute of 2 A. 


until a conformity. He further ſaid, that perſons 


diſabled by the Engliſh act of W. 3. from taking, , 12 w. 
are notwithſtanding capable of deviſing; and fo it 3 < bs . 4. 


was determined in the caſe of Mellam and Brin/low 
laſt term; but the Iriſh act is different. 
On the other fide it was argued by ſolicitor gene- 


ral Strange, that the objection now taken is fully an- 


ſwered by the clauſe immediately following that on 
which the objection is founded: For there it is pro- 
vided, that if the eldeſt ſon of a papiſt renounces 


the popiſh religion, and conforms, Yc. within one 


year after the death of his father, the lands ſhall de- 
ſcend as at common law: And here it appears that 


the father died 1715. and that the ſon renounced 


within one year after his death. And as to the ob- 
jection taken on the former argument, that the plain- 
tiff's evidence is inconſiſtent, he cited the caſe of 
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5 ) Ante Pyke ; and. Badnarring,. ( a ) TY was an cjetmanr, 
224-2 and was tried at the bar about eight or ten years 
ſince There the queſtion was between the deviſes 
of lands and others; and every one of the. three 
fubſcribing witneſſes to the will denying the execy- 
tion, there was an endeavour, on the ide of the. de- 
viſees, to maintain the will, without calling any 5 
them: But the court inſiſted upon hearing 

firſt; and they all denied their hands. Whereupon 
it was urged, that the party could not call — 
P 237 v perſons in oppoſition to his own witneſſes: But the 
= court admitted other evidence; for that a man ſhall 
wi not loſe his cauſe through the iniquity of his witneſ. 
4 Fe es. As to the other objection, that a record of 
= conviction ought to have been produced; it was an- 

ui ſwered, that if this be neceſſary, the act of path 


— 
— un Sas 
* 


piſt at the time of his death, in order to invalidate 
his will; and therefore if there had been a conviction 
nt; - and there. cannot be a conviction after 
his death. Such evidence was therefore given as 
the nature of the thing would admit of. And the 
ſtatute ſpeaks nothing of a record. And Mr, folici- 
tor cited the caſe (mentioned on the former argu- 

"FOR ment) of Roſs and .Cloſe, (b 2 February 1729. in 

224. the houſe of lords. The appellant claimed by a 
purchaſe under Sir George Maxwell, The reſpon- 
dent anſwered, that he was a papiſt; to which it 
was replied, that he was never, convicted: And it 
was held, that this was not neceſſary. _ 

It was replied by: ſerjeant Eyre, amongſt other 
things, that there ought to be an intire and perma- 
nent conformity of a papiſt, in order to be intitled 
to the whole eſtate of his anceſtor by deſcent. And 
he ſaid, that if a perſon conforms himſelf 0 - 

chur 
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church of England to the time of his death, and then 
in his laſt moments, perhaps through the artifice of 
a prieſt, makes a recantation, this is not ſufficient 
proof of his relapſe, in order to ſet aſide his will. 

Lee C. J. The proviſo that hath been mentioned 
is a full anſwer to the new objection ? a conformity 
of the perſon, and a certificate and inrolment, being 
the only terms thereby required to take papiſts out 
of the diſability created by the enacting clauſe : And 
the court cannot require more than what the ſtatute 
mentions. There might have been a ſincere mind 
in the perſon at the time of his conformity; and 

when he relapſes, he is only ſubject to the difabili- 
ty of diſpoſing of his eſtate. | There is no *founda- * P 238 
tion for the objections on the bill of exceptions. - 
The queſtion is, whether parol evidence may be 
admitted to prove a. man to be a papiſt. Now it is 
impoſſible to have better; for even a conviction 
muſt be founded on that: But whether it be ſatis- 
factory to a jury, is another queſtion, and not now 
under conſideration. As to the contrariety objected, 
there is none in the evidence, though there is in the 
ſentiments and behaviour of the teſtator, but it is 
only an account of his different way of thinking and 
rgu - ing at different times. 
9. in The reſt of the court were of the ſame opinion 
by 2 in omnibus; and therefors: the judgment was now. 
pon- affirmed. | | 
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1092. The King againſt Wykes and otber. 
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—— N information was prayed by Sir Thomas Abney 
1 againſt one Myles, a juſtice of peace, for ſeve- 
juſtice of ral matters of miſdemeanor ; the principal of which 
2 ow was, that he alone took an examination 1n order 


alone took to make out an order of removal: And an informa- 
nation in tion was alſo defired againſt two other juſtices, for 


order to ſigning the ſaid order upon Wykes's ſole examination, 


order of and without ſummoning the party, and demanding 
removal, ſecurity» And this motion was made at the inſtance 
——— of the party ordered to be removed, who now ſwore, 
not ſiatinz that he was a ſubſtantial perſon. And Abney cited 
perſon co 7e King and the inhabitants of Holton, (Hil. 5 G. 1.) 
de removed Where it was objected to an order of removal, that 
was likely the examination was by one juſtice only : and it was 


to become 


chargeable. held, that the examination muſt be by two juſtices, 
Alſoagainſt and by the ſame who make the order, according to 
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two other Fw 8 , 
Juſtices for Salk. 488. which 1s 1n point. 

ſigning the nt. oy 1 
order without examination, and without ſummoning the party and demanding ſecurity. 


Vide Cald. 281. Stat, 13, 14 Car, 2. c. 12. 
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On the other fide an affidavit was produced, that 

the complaint before MWykes was, that the perſon to 

be removed had endeavoured to gain a ſettlement in 

the pariſh ©* contrary to law; but without ſaying, 

P 229 that he was likely *to become chargeable : And it 
8. P Ba, Was not now denied that he was a ſubſtantial perſon. 
6. C. 194. And the reaſon given for Wykes's not ſigning the or- 
8 der was, that he is a pariſhioner of the place from 
removed vhence the party was ordered to be removed. And 


the objecti- ſolicitor 
on 
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ſolicitor general Strange cited The King and We/tzwoed, 
(a. Hil. 4 G. 1. Where (he faid) it was deter-(\c,,.. 
mined, upon conſideration of the caſe in Salk. that | 
an examination 'by one juſtice, upon making an 
order of removal, is ſufficient : And ſo the practice 
hath always been. | ; 
But the whole court were now clearly of opinion, Rex v. Cur, 
that in caſes of removal there ought to be a joint ex- = NR 
amination, and this too by the ſame juſtices who 
ſign the order, it being an act of judgment. 
And, by their unanimous conſent, an informati- 
on was granted againſt Wykes; and this principally, 1 
becauſe it was not ſaid in the complaint, that the v. pur. 8. 
party was likely to become chargeable ; which is C. 43. 138. 
the very point that gives the juſtices a juriſdiction;; Sk. FE 
and many orders (they ſaid) have been. quaſhed, 491. 6Mod, 
becauſe theſe words were omitted: Though Mr. ſo- whe —— 
licitor objected, that the words here, that the party 361. 
endeavoured to gain a ſettlement © contrary to law, 
involve that circumſtance. _ | Firs 
An information was alſo granted againſt the two 
other juſtices (Lee C. J. difentiente) for returning a 
falſity, and ſo endeavouring to impoſe upon the 
court, the order reciting, that a complaint hath been 
made, and the party examined, before us up- 
on oath, &'c. which is not true: And alſo for not 
ſummoning the party. But the chief juſtice was 
againſt granting the information againſt theſe two 
Juſtices, becauſe their aQting ſeems to ariſe from a 
miſtake only, viz. that they might grant a warrant 
of removal upon an examination before another 
juſtice. And as to their not demanding ſecurity, 
he ſaid, they were not obliged to do this; but the 
party ſhould have offered it. To which ft was an- 
ſwered by the reſt of the court, that they did not 


ſummon him, to give him an opportunity of offer- 


ing it. 
The 
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Conviction 


founded on 


the evi- 

dence of 
the infor- 
mer only, 


 quaſhed 


Ante 18. 
Rex v. 


Piercy. S. P. 


V. Rex v. 
Sa ſomons 


1 Term 


Rep. B. R. 


249. 


* 
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The King againſt Blaney. 


— 


OTION by Mr. Willes to quaſh a conviction 

upon the ſtatute of 5 A. c. 14. (J 4.) be. 

cauſe (1) This is a conviction for two diſtin& 
offences, viz. for hunting with ſetting-dogs and nets, 
and alſo for having the goods in the defendant's 


houſe ; whereas both theſe things conſtitute but one 


offence, and for which there is but one forfeiture. 
The intent of the legiſlature was, to puniſh every per- 
ſon who ſhall kill game that 1s unqualified ; and the 
having dogs, Ec. in the houſe is only conſidered 
as evidence of the killing game, as it may be diff 
cult to find perſons actually committing the fad. 
And the words of the act, “keep or ufe,” ought to 
be conſtrued in this manner; that if a perſon keeps 
dogs, Tc. though it be not or cannot be proved that 
he uſes them, he ſhall be puniſhed; and ſo vice ver/a; 
but the meaning is not, that if he does both, he ſhall 
be puniſhed for each; which would be puniſhing 


him twice for the ſame offence. (2) Suppoſing 


that theſe are two diſtin& offences, and puniſhable 
ſeverally, there ought to have been two diſtinct con- 
victions, all one as there muſt be two indictments 
for two diſtin& crimes. - (3) It ought to be alledged, 
but it is not, that the facts were committed againſt 
the form of the ſtatute. In an indictment for per- 


Jury 
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jury where this is not averred, the pry is puniſha- 
ble at common law only And this ca e is ftron 3 
than that, becauſe here the juſtices have no autho- 
rity by the common law; and nothing can be in- 
tended to give a juriſdiction. (4) No forfeiture is 
impoſed by this conviction, and conſequently it is 
incompleat, and all one as a verdict without judg- 
ment. And in The King and Buell, (a) (Hil. 3 f) v. R 
6. 2.) a conviction for deer-ſtealing was held ill, „ 
for this very fault. (5) This conviction appears to Fus 6.124. 
be founded only on the evidence of the informer, 8. FP. 
And this laſt exception was admitted by IMr.“ P 241 
Teates (who was the profecutor's counſel) to be 
fatal: And he ſaid, that though in 3 Mod. 114. it is 
diſallowed it is now otherwiſe. | 1 
Upon this objection therefore, (without giving 
any opinion in relation to the others) the court 
quaſhed the conviction. 15 


8. 3, Regina v. Colbold Gilb, Rep. B. R. 111. on the ſame Nat ute. | 


} 


119. 2 Stra, 


The King againſt Caltle. | | | S. C. Ante 
| 1097. 


HIS caſe was now ſtirred again: And ſolici tor 
general Strange, in behalf of the crown, in- 
ſiſted principally on the objection, that the ſwear ing 
in of the defendant doth not appear to have been be- 
fore a majority of the free burgeſſes, which is expreſ- 

ly required by the charter. For the words of the 
verdict are, “ in praſentia quam plurimorum liber orum 
burgenſium; and as appears by Cole's, and other 
dictionaries, quam plurimus fignifies only a great 


2 


— — — * Dy FR — ——_— 
— », 2 4.4 * = 82 * 1 * 
. 95 eee TIER Ei EI IEEE EY 
2 ECL tun Fe doped A a * a 
8 — - . 1 


f * IE 


7 

27 e > owt _ * 0 Lon a5 
W 3 PO G N 2 * 
VET NN UC RP CET) = 


2 
Wi ee e 
—y COS £ WR 


et Fn et tie a r 4 „ —— *. — — 
— 


F 
— ls * 


W 
— 


* r 
——.— 
e eee 
— N 9 en ere ee 
c S 
R A ANG TIT) ſes 


Is ——_— = 

Ee 8 = ” 
— . 

1 


— ate rages . 
FFP 
9 — * 2 a: 


£4 — n 
9 


A 
a 8. 
wr ure 


. he JT 3540000 
r * er; 


— 5 * c 2 * "—_— - 4 
J apts, e * 2 8 
ho + * pag dr p34 be e ph "Vs. 4 n e * 


3 —_—_z — A. RS 
5 2 x mA 2 * 3 


— ay 1 — 1 — —_— 
— —— — œ— 2 —jß— 


— _— 


2 


yy. rr 


Wy 2 rr Ra. 7 5 . 2— 2 

5 x — : * DOR AR { 5 " 3 2 1 _ » 
NN gy * Wes 8 e #7 4 2 A RR - dd 
Rr STC oi as tek —— r OC ECIYCIISY ——— 


1 
n 
3 


* P 242 


7 


EIN TERM, 11, 1 CEO. H. 173. 


many; which may not perhaps be the major part: 
And in Tully there is this expreſſion, 5 guam plurimas 


* epit gratias; which ſignifies, that he gave many 
thanks. Beſides, in this caſe the election is be- 
fore ſet out to be per majorem numerum; ſo that 
the other words ſeem oppoſed to the majority, and 
mean ſomething leſs. And, he ſaid, it hath been 
determined in the houſe of lords, that a good ſwear- 
ing in is neceſſary to be found in theſe caſes. _ 

On the other fide it was argued by ſerjeant Parker, 


3, 


that plurimus is a ſuperlative, and when the conjunc- 
tio [quam| is added to a ſuperlative, it makes the 


expreſſion as forcible as poſſible; and therefore 
[ quam plurimus] fignifies * as many as may be;“ 
and when applied to a certain number, (which is the 
preſent caſe, the burgeſſes appearing to be twenty) 
it mcans a majority. Littleton's Dif. tit. quam, 


And as it is here uſed by lay-gents, it ought not to : 


receive a ſtrict conſtruction. 


But the whole court were clearly of opinion, that 
the word [quam plurimus] ſignifies very many, or a 
very great many, and it cannot be found (as Probyn - 


Juſt. ſaid) in any of the claſſics, to mean more; and 


it doth not neceſſarily ſignify the greater part of any 
certain number; as (for inſtance) of a million: And 


the caſe is the ſame whatever the number be. And 
(Lee C. J. ſaid) if it ſignifies © as many as may be,” 
(as is contended for) this will not help the caſe, for 
that may only mean as many as could conveniently 
come. And, he ſaid, there muſt bea title found for the 


defendant in ſuch terms as are plain and certain: 


And therefore as the words here do not neceffarily 
carry a majority, it is not ſufficient. | 
Judgment for the crown. 


Smalley 
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- 


Smalley againſt 2 and his wi wife 0 ah r 1200 others. 9.0. 2 EPs 


1094. 


N een the laintiff declares againſt huſband i agel. 
and wife and two others, for entering into his mms 246 


houſe, and taking his goods, and converting them ae but 
to their proper uſes: And the defendants ſuffered e a0, 
judgment by default; whereupon a writ of inquiry entering his 
was executed, and the jury gave five pounds da- ing bis 
mages. | goods and 
And it was moved laſt Michaelmas term in arreſt of — 
judgment by Mr. Field, that this declaration is ill, cope 


becauſe it alledges. the a to be to the uſe of this heid to 


the wife, which is impoſſible. And this point was for the con- 


then argued by him in behalf of the defendants, and WY _ A 


by Mr. Ketelby for the plaintiff : And the court de- of tne aci- 


firing a further argument, and by other counſel, (as 2 


if, 
is uſual in caſes of difficulty) it *was again argued the 


term by Mr. Deniſon for the ee and by ſer- be guiley 


| ofi 
jeant Parker for the plaintiff. 7 eas 


On the fide of the defendants it was 1 that is to be in- 
though in the caſe of a battery, or other perſonal — 
wrong, committed by baron and feme, the wife 1s were given 
liable to an action as well as the huſband, and ſhe er 
may be ſued after his death; yet it is a ſettled point, P 243 
that an action of trover is not maintainable againſt 
huſband and wife for a converſion to their uſe : The 
reaſons whereof are, that in ſuch caſe, though the 
wite be preſent and conſenting to the converſion, yet 
in judgment of law it is conſidered as the ſole act = 

t the 
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many; k which may not perhaps. be the major part: 
And in Tully there is this expreſſion, guam plurimas 


egit gratias; which ſignifies, that he gave many 


thanks. Beſides, in this caſe the election is be- 
fore ſet out to be *© per majorem numerum; fo that 
the other words ſeem oppoſed to the majority, and 
mean ſomething leſs. And, he faid, it hath been 
determined in the houſe of lords, that a good ſwear. 
ing in is neceſſary to be found in theſe caſes. = 

On the other fide it was argued by ſerjeant Parker, 
that plurimus is-a ſuperlative, and when the conjunc- 
tiori [quam] is added to a ſuperlative, it makes the 
expreſſion as forcible as poſſible; and therefore 
{quay plurimur] ſignifies “ as many as may be ;” 

and when applied to a certain number, (which 1s the 
preſent caſe, the burgeſſes appearing to be twenty) 
it means a majority. Littleton's Dif. tit. quam. 
And as it is here uſed by lay-gents, it ought not to 


receive a ſtrict conſtruction. 


But the whole court were clearly of opinion, that 
the word [quam plurimus] ſignifies very many, or a 
very great many, and it cannot be found (as Probyn 
_ Juſt. {4id) in any of the claflics, to mean more; and 
it doth not neceſſarily ſignify the greater part of any 
certain number; as (for inſtance) of a million : And 
the caſe is the ſame whatever the number be. And 
(Lee C. J. ſaid) if it ſignifies ©* as many as may be,” 
| (as is contended for) this will not help the caſe, for 
that may only mean as many as could conveniently 
come. And, he ſaid, there muſt bea title found for the 
defendant in ſuch terms as are plain and certain: 
And therefore as the words here do not neceſſarily 
carry a majority, it is not ſufficient. 

n for the crown. 


| Smalley 
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Smalley againſt Kerfoot and his wife and to others. 8.0. 2 3 


[ treſpaſs the plaintiff declares againſt huſband in 2, ef. 


E 


2 . - . plaintiff de- 
and wife and two others, for entering into his eee 


houſe, and taking his goods, and ay ag, them gain buſ- 


to their proper uſes :* And the defendants 


{ſuffered band and 
wife, for 


judgment by default; whereupon a writ of inquiry entering his 


houſe, 


was executed, and the jury gave five pounds da- ing tis 


mages. 5 
And it was moved laſt Michaelmas term in arreſt of owing. 5 
0 : : 


judgment by Mr. Field, that this declaration is ill, aer ae 
becauſe it alledges the converſion to be to the uſe of the beld to 
the wife, which is impoſſible. 


o 


goods and 


: . be good; 
And this port was e con- 


then argued by him in behalf of the defendants, and verfion is 


b 
ſi 


y Mr. Ketelby for the plaintiff: And the court de- _—— 


ring a further argument, and by other counſel, (as 8 
| the wile 


is uſual in caſes of difficulty) it *was again argued this could not 


though in the caſe of a battery, or other ' perſona 


term by Mr. Deniſon for the defendants, and by ſer- be guilty 
jeant Parker for the plaintiff. 3 


of it to her 
| 5 45 , own uſe, it 

On the fide of the defendants it was argued, that is to be in- 
I tended that 
no damages 


wrong, committed by baron and feme, the wife is were given 


liable to an action as well as the huſband, and ſhe bor it. 
may be ſued after his death; yet it is a ſettled point, 
that an action of trover is not maintainable againſt 
huſband and wife for a converſion to their uſe : The 


T 


wite be preſent and conſenting to the converſion, yet 
in judgment of law it is conſidered as the ſole act of 


*P 243 


eaſons whereof are, that in ſuch caſe, though the 


the 
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the huſband ; and the property of the goods belongs fe 


not to her, but to the huſband, and will go to his ſi 
repreſentative ; and yet if judgment ſhould be given T 
againſt both, and the wife ſhould ſurvive, ſhe would a 


be obliged to make ſatisfaction. Cro. Zac. 66 1. S,C, b 
Palm. 343. Cro. Car. 254, 494. 1 Vent. 12, 24, ne 
33. 2 Keb. 476. Now an action of treſpaſs, where 8 
damages are given not only for the taking the goods, tr 
but for the value thereof, (which is the preſent caſe) In 
doth not differ from an action of trover. Salk 114. tl 
(the N. B. there.) In treſpaſs the wife is chargeable dh 
with the value of the goods if the huſband dies ; and ye 


4 | | yet the goods will go to his repreſentative, for the fo 
1 treſpaſs n the property; ſo that both caſes would W 
= be attended with the ſame miſchief. And a recovery wi 
_* = in treſpaſs for entering, and taking and converting th 


goods, is a good bar in trover, both being actions of Jo 
the ſame nature. 6 Co. 7. a. Cro. El. 667. 2 

Vent. 169. 8. C. 1 Show. 146. Otherwiſe it is * 
where the damages are given not for the goods, but of 
for the taking thereof only; and ſo is Cro. Car. 235. 81 
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14 But there it ſeems to be admitted, that if damages by 
F had been given for both, it would have been a good in 
: bar. And here the five pounds given for damages 15 
is cannot be ſuppoſed to be given Er the taking only. 4 
1 Beſides, in an action of treſpaſs the converfion is 85 
| traverſable : And if it be not, this would be no an- wi 
$i wer to the preſent objectlon, which is, that damages MW * 
3 are here given, where by law they ought not. In- = 
* P 244 deed where an *a&ion is brought for ſeveral treſ. il 

paſſes, each of which is actionable, and yet ſome of * 

them are of that nature that the plaintiff hath no right 0 

to recover any thing thereon in that action, he ſhall No 

notwithſtanding have judgment : An inſtance where- $0 

of is in 2 Salk. 642, But this caſe is materially dit- 2 


ferent, 
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ferent, becauſe here the matter of aggravation is 
ſuch, that no action lies againſt the wife for it. 
This is therefore like the caſe of an action brought 
againft huſtand and wife for words ſpoken by them 
both; which is plainly not maintainable, the wife 
not being anſwerable for the words of her huſband. 
Style 349. 8. C. 1 Roll. 781. 80 if an action of 
treſpaſs and falſe imprifonment is brought, and the 
impriſonment'is brought down in the declaration to a 
time ſubſequent to the commencement of the action; 
though this be by way of aggravation of damages, 
yet it will vitiate the verdict. Upon the whole there- 
fore, as all the defendants are found guilty of the 
whole matter contained in the declaration, one of 
whom is not liable, and the damages are given 
thereupon againſt all, the plaintiff ought not to have 
judgment upon this verdickt. 1 
It was argued on the other fide, that there is a 
material difference between an action of trover and 
of treſpaſs ; for in the former, the converſion is the 
- giſt of the action; but in the other, it is laid only 
by way of aggravation of damages: And therefore 
in ſuch caſe it is ſurpluſage, and immaterial. 2 Lutte. 
1393, 1524. 1 Salk. 119. 2 Sath. 642. 2 Vent. 
"SL Morefoot and Chivers and his wife, (a) Trin. {a) 2 Lord 
11 6. 1. in K. B. That was a ſcire fieri inquiry, to Rm. 
which there was a demurrer, and judgment in C. B. 36 
tor the plaintiff. And a writ of error being brought | 
in this court, it was objected that the /crre feri was 
ill, becauſe it charged, that the huſband and wife had 
waſted the goods of the teſtator, and converted them 
to their own uſe. But the court held this to be well 
enough, becauſe the wife might have waſted the 
goods and the converfion is immaterial . And after- 
wards the judgment was affirmed in the houfe of 
lords. 


65 2 Stra. 


101 fl. not 
8. P. V. 
Bull. N. P. 


53. 
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lords. Bourne & ur and Mattaire, (b) Eaſter *8 2 
2. in K. B. Replevin by huſband and wife for taking 
the goods of the huſpand and wife ad damnum ” 
rum ; and upon a motion in arreſt of judgment, this 
was held to be good: And the court there cited 1 
Vent. 260, 261. Objected, That the wife may be 


injured, by reaſon of the words in this declaration. 


Anſwer: It would have been the ſame thing if the 
words objected to had been omitted; for in ſuch 
caſe damages would be n for the value of the 
goods, by which the wife would be equally charged 
as ſhe is now. It is alſo to be obſerved, that there 
are four defendants in this caſe ; ſo thar there is no 
neceſſity of making the word [their] include the 
wife. [But Lee C. J. ſaid, that it muſt be applied 
to, and takes in, all the defendants.] And as to the 
N. B. in Salk. 114. cited contra, (it was ſaid) this 
is not to be found in the firſt edition of that book. 

The caſe was adjourned for conſideration ; ind 
this term Lee C. J. delivered the run. of the 
court to the following effect: 

It muſt be agreed, that in an ation. of trover a- 
gainſt huſbagd and wife, if it be  alledged that they 
converted to their own uſe, it is not good; and 
though there is ſome difference in the books upon this 
point, it is now ſettled in the caſe in 1 Salk. 114. 
But the preſent queſtion is, whether ſuch an allega- 
tion is ill in an action of treſpaſs. And we are all of 
opinion, that in ſuch an action it is well enough; for 
that it is not the giſt thereof. The entry and the 
taking is a ſufficient cauſe of action; and therefore 
in the preſent caſe, the converſion being a matter 
which in law the wife cannot be guilty of to her own 


uſe, it is not to be conſidered as a matter for which 
the damages are given. The caſes in 10 Co. 130. b. 


and 


80. 


king ſo is the caſe of Ruſſel and his wife againſt Corne, (c) 127. Lord. 
fe reported in Salk. 119. That was (as I have it from dm. 
this - a manuſcript report) an action of treſpaſs, aſſault and 
ed 1 battery by huſband and wife; and in the declaration 
y be there were ſeveral counts for beating the wife, ank 
tion, in one *of them it was faid, per quod negotia de P 246 
f the neſtica of the huſband infecta remanſerunt ; and it 
fuch was laid to be ad damnum ipſorum; and intire dama 
the were given. And it was moved by Mr. Mountague 
rged in arreſt of judgment, that the wife cannot join 
there with her huſband in an action where the giſt of it is 
is no the loſs of the huſband's buſineſs. Holt C. J. ſaid, 
the that if the allegation had been per quod conſortium 
plied ſuum amiſit, the wife could not have joined. And 
d the by Mr. juſtice Powell, it is not to be intended thar 
this any damages were given for the ſpecial matter: And 
5 it was there laid down, that where the action is main- 

and tainable without the matter contained under the per 
f the quod, this ſpecial matter is to be conſidered as being 
7 by way of aggravation only. Afterwards the caſe 
er a- came on again; and the declaration was held to be 

they well enough. I remember that afterwards lord chief 
and juſtice Parker had ſome difficulty about that caſe, 
n this and Mr. juſtice Eyre then cited Rodd and Radford, 
114. (d) Mich. 8 Ann. which (he ſaid) was determined on (4) :t Mod. 
lega- the ſame foundation. That there is a difference be- 4. 
all of tween trover and treſpaſs, appears by 2 Vent. 45. and 
; for Bellew and Scott, (e) (which was argued Hil. 1 G. f. and () Stra. 
the determined ſoon afterwards) agrees therewith. This“ 
efore caſe hath. been compared at the bar to an action of 
latter aſſault, battery and falſe impriſonment, where the 

own impriſonment is continued to a time ſubſequent to 
vhich the bringing of the action; and this, it hath been ſaid, 
0. . will be naught on a general verdict: And fo indeed 

an _ it 


TRINITY TERM, 11, 12 GEO. II. 1538. 
and Cro. Fac. 665. are ſtrong for this-purpoſe ; and 


(e) 6 Mod * 


1 
v [ 7 
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| | 3 8 
{f} Lord it was determined in Braſsfield and Lee, ( Paſ. to 


Seo pete © . 3. in K. B. That was an action of treſpaſs, and bat. : 
250. tery and falſe impriſonment ; and the battery and im- 
priſonment were mentioned to be for four months: 
And this was held to be ill, upon a general verdis, 

And Carth. 95. agrees therewith. But theſe cafes q 


do not affect the preſent, becauſe in thoſe the conti. 
nuance of the impriſonment. is a very material thing 

as to the damages, but in this (as appears by the au- 

thorities before mentioned) the converſion is imma. 
5 terial; and conſequently the declaration *is good, 
P 24) though the converſion is laid to be by huſband and 
wife to their own uſe. Judgment for the plaintiff. I 
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ws | Declaration CTION on the-caſe againſt an attorney for 10 

4 1 _ goods ſold and delivered; and the defendant of 

| concluding demurs ſpecially to the declaration, becauſe it is not th: 
Þ 3 well concluded, the words being,“ and therefore 

oy | ſuir” inſtead © bring ſuit 3? whereas it ought to be, © & pet * 

'# o, ſets ee remedium.”” 125 Os % 2 

2 relief”! held K 2 Ka e . tall 

good on And it was urged by Mr. Deniſon for the plaintiff, 1 

ipecal de. that this declaration is agreeable to all the precedents hot 

in this court, though it is otherwiſe in the Common 102 

Pleas. T 38 5 „ e 70 

ET And no one appearing for the defendant, judgment 4 

1 | was given for the plaintiff. 5 Gan 

3 . . ; 0 9 

+ See Barnes; 3. 11. 167. 13 463 the 

: | tion 

Judgt 

1005 


Ord, 


rd, 


holder, for there the lord is in the nature of a truſ- 


- * I . ; * 9827 f 4 - 
„ p j 1 #75. #0 e 1 Fa“ "IS © N I 3 4 > © £ : x --*% 1 * 2 
10 *- 2185 R 11 Atti 1 4 : # Sh 5 2 hots Dr 7 . 2 ? # ; ; 
2 
1 *. + ” þ * ; > Þ 7 i 5 
£4 4+ £44 » 10 "a 4 * * ., 1 f A 47 6 * 
F D H 28 2219 8 2 1 
5 1 * * n 3 * 1 
422391127 118 4 5 
ne Sw vt % » * = 
7 | + * Ny $20,414 Wh Loſs FURY EEE, 3414 
& . = > 5 1 3 7. % , 7 : 1 = - [4 ö 
1 as 8 1 5 F* 5 * Oe . ry % re 2 11 
BY 8 wh 4 „ 4449974 ie ne Þ 4 


Ord, on the demiſe of Dr. Lynch, truſtee for the dean 
and chapter of Canterbury, againſt Stubbs. 


{4 * -{I £h . 
V1 


Min ges by Mr. Deniſon, that the defendant Leſſee of 
in ejectment, who is a leſſee under the dean Pranger 
and chapter of Canterbury, or. their truſtee, and whoſe being de- 
leaſe is renewable every ſeven years, may have the Jeden 
liderty 6f inſpecting the books of the ſaid dean and brought by 
chapter. And he cgmpafed it to the caſe of a copy- qo rene 


1 1 ? $4 81 18 I 1 © 4 & 1 ; 7 ſhall not -- 
holder, WhO hath a tight ko ſee the books and rolls of have liberty 
the matiof (a): Andi he'tited Underhill and ——— ne, 


(b) (which was mentioned in the caſe of "Crew, and (e Barnes. 


; WOE OLD! 2 [2 * TH JH HT HE RL. FT. © th 
Blackbout ne where motion Was made by a: *leflee 236. 237. 


to inſpeck the public BGoks of the dean and chapter Tirm ep. 
of Dirham; 4nd it was refuſed for this reaſon only, 2. . 27, 
that there the dean and chapter were not parties. * 248 
But in this cafe the court denied the motion, be- LY 


cauſe theſe books are of, a private right, and con- N. Whe- 


oo Eo mary S947 07s 1480 5 $3037 ther this be 
tan the plaintiff 's evidence. And the court ſaid, not the caſe 
that this is not like the caſe of a lord and his copy- of H 
tee, and is the common repolitory of the writings of Holt. 264. 

CCC N T Freem. 

yy T4446 228261 7 | I N 509.Colles's 

+ Crew and Blackbourne, Bil. $ 8. 2. in R. B. Action againſt the defen- P. C. 338. 
dant as deputy of a, poſt maſter, for meddling in an election, on the ſtatute _ A 
of g A. c. 10. And it was prayed, that the plaintiff may inſpect the books of 


the-poſt-office, where the deputations are entred, in order to fee in what ſta- 


tion the defendant is employed + But by - Hardwwicke C. J. and the other 
Judges, the motion was denied, (A) A fimilarcaſe is reported, 2 Stra. 
i005, by the name of Crew v. Saunders. 128 et : _ 
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the manor. And Lee C. J. remembred a' caſe, but 

not the name of it, where an inſpection of the ſame 
kind with the preſent was refuſed. EE. 

Upon the ſubject of inſpecting Books, &c. See Comyn's. Dig, Tit. Eviden 

(C) —1 Term Rep. B. R. 689.—3 Term Rep. B. R. 141. 303. 
ed Agha r N V le e e . 
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is not con- HF 2 TOC Sf 3 590119 if 28 
be. 1 45 i was aſhgned ker : 

candidates (1 at it doth not appe; this 

ee 12g, THaC 1, Goth not appear 

employed. | > Ding) ew)þ lf It 
by them. One; and the act (which 
WED and ca (which 


the term 57 FIGS 5 5 $.5.3-46 Bro #2 | 
generally, the action was commented ; 


the term. 


ry were not t 


gas Over- . 

ruled, for | e 
there canbe but one general return ſince the balloting at; and the want of a return is 
curedbythe appearance of, and trial by a proper jury, | 
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ſerjeant 


) fi 
969! 


return is 


erjeant 


act upon which this action is brought, is not confined 


being as plain and as general as poſſible. (2) This 


which Chapple juſt. ſaid, there are no ſpecial placita) 
the original is well enough. For (as Lee C. J. argu- 


done in the other ſtatutes of jeofails. (3) As to the 


the judgment: But counſel being retained to argue 
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ſerjeant Parker ſaid, he was informed that there are 
ſpecial placita in the Common Pleas.] (3) The ve- 


nire facias and habeas *corpora are not well returned; 
for on the venire the jury do not appear to have been P 249 
ſummoned ; and it does not appear on the other 
writ that they were attached by pledges. 

On the other ſide it was argued by Mr. Deni/on, 
and unanimouſly reſolved by the court, (1) That the 


only to candidates and perſons employed by them, 
but it extends to all perſons whatſoever ; the words 


being an action brought in the Common Pleas, (in 


ed) the whole term may be conſidered as one intire 
day. And as Chapple juſt. ſaid, the entry of the 
placita extends to and takes in all pleas inrolled in 
any and every part of the term. But, he ſaid, in 
this court where a debt accrues in term-time, and in 
the ſame term the party comes and complains, he 
muſt have a ſpecial memorandum, in order to ſhew 
that the cauſe of action precedes the bringing of the 
action. Beſides, the 5 G. I. c. 13. (which hath been 
called an omnipotent act) extends to this caſe : | For 
it cures all defects in ſubſtance as well as form; and 
in the proviſo penal actions are not excepted, as is 


return, there can be no other than one general re- 

turn fince the balloting act. And beſides, the want... 3 C. 

of a return is cured by the appearance of and a trial 2. c. 25. 

by a proper jury. 9 941 ö 
The court were therefore ſtrongly inclined to affirm 


the caſe again, it was affirmed nie, W'c. 
ö . Webb 


1 


* 
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d 


s. C. 2 Stra. 


| 
. Mebb againſt Turner. - 
250 4 I. 
5 7 | 
den, I N treſpaſs (by bill filed Michaelmas term 11 G. 2.) [ 
wounding 1 the plaintiff declares, that the defendant 17 May I 
bee 10 G. 2, with force and arms at, &c. aſſaulted the b 
plaintiff for plaintiff, and then and there beat, wounded and im- a 
5.7 bt ae priſoned him for a long time, ſcilicet, for twenty-five b 

| weeks then Weeks then next following: And there is another 
next fol- count in the declaration, that defendant 18 Offober 
which ex. 11 G. 2. c. aſſaulted the plaintiff, and then and WI © 
* there beat, wounded, and impriſoned and detained it 
|: time of him for a long time, /cilicet, for other twenty-five th 
__ iis weeks, &c. And a verdict having been obtained by w 
3 after vera the plaintiff, in which intire damages were given, it 2 
4 andintire was moved laſt term by Sir Thomas Abney, in arreſt th 
3 Court ref of judgment, that the time of the defendant's impri- m 
ny ed 10 arreſt ſonment, as mentioned in both counts, extends far Fe 
= men * beyond the time of bringing the action, and intire ag 
1 damages are here given, which is certainly wrong. an 
i And it was now argued by Sir Thomas Abney, Mr. tin 
4 Marſh, and others, in ſupport of the motion, that ed. 
61 though generally what is laid under a ſcilicet is not by 
19 material, but is only by way of aggravation-of da- WW ter 
mages, yet here it is a ſubſtantial part of the charge, 0 
and the jury were obliged to give damages ſecundum Imp 
allegationem of the plaintiff. As therefore in perſonal ſuf 
actions the plaintiff cannot recover any damages in- lo | 
curred pending the ſuit, this declaration is erroneous. is c 
Hob. 189. Cro. Fac. 618. pl. 8. 2 Saund. 169. WM #i 

1 Vent. 103. Carth. 386. 2 Salk, 662. 8. C. 5 

* - Mad. 

„ v 


1 
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Mod. 286. As to the caſe in Hob. 284. (which ſeems 
to the contrary) there the proceeding being by ori- 


ginal, and many actions are brought in C. B. without 
any original, 3 Leu. 246.) the teſte did not appear 


upon the record, which is the true reaſon of the judg- 


ment. Beſides, the reaſon mentioned in the book 


(that the viz. is unneceſſary) does not hold good in 
the preſent caſe; for here the time is a material P 2 
part of the declaration, without which it would be 


ill, on demurrer, for incertainty: And it is not to 
be ſuppoſed the jury rejected it, they being lay-gents, 
and not conuſant of its being immaterial in caſe it 
be ſo. 


On the other ſide it was argued by ſolicitor gene- 


ral Strange and others, (1) That the preſent objecti- 
on is not warranted by or ariſes from the record. For 


it being laid in the declaration, that on ſuch a day 
the defendant aſſaulted, and then and there beat, 
wounded and impriſoned the plaintiff for a long time, 
ſcilicet, &c. the day firſt mentioned extends only to 
the aſſault, and not to the impriſonment 3; which 
might have been before; /ed non allocatur. 
For, as Lee C. J. ſaid, this clauſe muſt be taken 
as one intire ſentence containing the whole charge; 
and the impriſonment neceſſarily refers to the ſame 
time when the aſſault was made. (2) It was anſwer- 
ed, that the continuance of the impriſonment is only 
by way of aggravation of damages, and is not ſo ma- 
terial a part that the jury muſt neceſſarily be ſuppoſed 


| to have given any damages by reaſon thereof; the 


impriſonment itſelf being the cauſe of action, and 
ſufficient to warrant the jury, though it was for ever 
lo ſhort a time, in giving damages. Beſides, what 
s contained under the /cilicet, (which, according to 
Hob. 171, 172. is only clauſula ancillaris) is 1 

| | ble, 


51 


— 
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ble, and contradictory to what is well laid; for it is 
alledged, that defendant then impriſoned, &'c. and 
therefore it ought to be wholly rejected. On this 
fide were cited Hob. 189, 284. Alleyn 22. Harder. 
4. Salk. 622. S. C. 5 Mod. 286. And as to the 
caſes cited contra, it was ſaid, that in them either 
there is no ſcilicet, or elſe what comes under it is the 
giſt of the action: And therefore they materially dif- 
ter from the preſent. And in $a/k. 662. no cauſe of 
action appears. „ 
For theſe reaſons and upon theſe authorities, par- 
1 ticularly that in Hob. 284. (which they ſaid was in 
T. point) the court were unanimouſly of opinion, that 
=_ this declaration is well enough; and the damages 
in P 252 muſt be taken to be *given only for what is well laid, 
_: | But . Page and Probyn juſt. inclined to think, that it 
; Ante. 24% would be otherwiſe if it had been expreſly averted 
that the defendant had impriſoned the plaintiff for fo 
many weeks ; this being one intire charge, and there- 
fore the whole muſt be proved. And Probyn juſt. 
alſo ſaid, that if a plaintiff declares the defendant im- 
priſoned him per longum ſpatium temporis, or without 
theſe words, this 1s no ſufficient cauſe of demurrer, be- 
cauſe the impriſonment itſelf is the cauſe of the aQi- 
on. And the whole court were of opinion, that how: 
ever this might be on a ſpecial demurrer, it would be 
very well after a verdict. 1 

Motion therefore denied; and the pgſea was or- 

dered to be delivered to the plaintiff. | 
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A N action was brought againſt Mary Gatlife as An Execu- 
| dor de Jon 
tort wy” 


ters, viz. that Avarina G. was not executrix of 2 
Charles G. and alſo that ſhe (the defendant) was S. 

never executrix of Avarina. And upon the trial of 
the cauſe at the aſſiſes before the lord. chief baron 
Reynolds, a verdict was found for the plaintiff, ſubject 
to the opinion of the judge of aſſiſe, upon a caſe 
ſtated by the conſent of both parties; and afterwards 
it was by him remitted to the judgment of this court. 


The caſe was briefly this: 


After the death of Charles Gatliffe, Avarina his wife 
took his goods and ſold them, and died: And ſeveral 
of the goods of Avarina came to the hands of the 
preſent defendant. And the ſingle queſtion hereupon 
was, whether an executor de /on tort of an executor 
de ſon tort is liable to pay the debts of the firſt de- 
ceaſed, „ ”— 
And it was now argued by ſerjeant Wynne for *P 253 
the plaintiff, that an executor de ſon tort is liable to 
payment of the debts of the deceaſed, by reaſon of 


the poſſeſſion of his goods, which is notice to the 


creditors whom they muſt ſue: For otherwiſe where 
there is no lawful executor or adminiſtrator, the cre- 
| ditors 


wo > d 


= ooh. C — - * 
re 
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ditors will be without remedy. Dy. 166. 5. Went, 
Mice of executors, c. 14. Stat. of 43 El. c. 8. The 
executor of an executor was not indeed chargeable 


on a devaſtavit by the firſt executor, before the ſta- 


tute of 30 Car, 2. Cc. 7. becauſe it Was conſidered as 
a perſonal tort. 2 Lev. 110. But the executor of 


an executor de ſor tort was in ſuch caſe liable: 2 Lev. 


133. Now if it be fo in the caſe of a rightful execy- 


tor, @ fortiori it muſt be ſo in the caſe of an execu- 
tor of his own wrong: And this is agreeable to rea- 


ſon, a devaſtavit being not a mere perſonal wrong, 


as an aſſault and battery, (which is an injury to the 


perſon) but a wrong to the eſtate of the deceaſed, 
and a fraud with reſpect to creditors. 1 Lutw. 673 
However, the preſent caſe is within the ſtatute of 
30 Car. 2. the words of which are very general; 
and it is alſo within the reaſon of it. 3 Mod. 113. 
So the act of Eliz. relating to apprentices, extends 
not only to thoſe who are aQually bound apprentices, 
but a ſervice alone, tanquam an apprentice, is ſuthct- 


ent within that act. 


On the other ſide it was argued by Mr. Lacey, 
that though at common law an executor de ſon tort is 
chargeable in reſpect of the poſſeſſion, and creditors 
may recover againſt him whilſt living, yet when he 
dies, his executor de ſon tort is not chargeable. 3 
Leon. 241. 1 Roll. 920. 2 Mod. 293. 2 Lev. 110. 
S. C. 1 Vent. 292. 2 Ch. Ca. 217. And as to the 


ſtatute of Car. 2. (by which it appears, that at com- 


mon law no action lay againſt the executors of exc- 

cutors of their own wrong) as this act mentions exe- 

cutors generally, it muſt be underſtood of ſuch only 

as are rightful; for an executor de /on tort is not 
properly an executor, but a tort-ſeafor. This alſo 
appears by 1 the words, * as their teſtator or intel- 
tate; 
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cate * *whereas a wrongful executor hath no teſta- P 254 


tor or inteſtate. And as for the words, „all and 


e every the executors, TG.” the reaſon of inſerting 


theſe may be, to include the caſes where there are 
ſeveral executors, and one or more of them renounces 
the executorſhip, or dies before probate. Beſides, 

it is plain by the 4. 5 W. 3. c. 24. f. 12. that every 
caſe of this kind was not provided for by the a& of 
Car. 2. And by the ſtatute of 2 G. 2. c. 22. ſc 11. 
(which mentions- executors generally) an executor 
de ſon tort is not enabled to ſet off debts. 

And the court were ſtrongly inclined to this opi- 
nion on both points, viz. that an executor de ſon 
tort of an executor de ſon tort is not liable at common 
law for a devaſtavit committed by the firſt : And that 
ſuch an executor 1s not within the ſtatute of Car. 2. 
becauſe (as Probyn juſt. ſaid) in the firſt part of the 
at executors de ſon tort are not named, though af- 
terwards they are expreſly mentioned. 

And it was obje&ed by Lee C. J. that it does not 
appear by the caſe that Avarina was guilty of a con- 
verſion ; upon which point alone it is that any queſ- 
tion can ariſe upon the ſtatute : For it is ſtated only, 
that ſhe took the goods of Charles, and ſold them, 
without ſaying, that ſhe converted them to her own 
ule ; ſo that, for aught appears ſhe might rightly ap- 
ply the money ariſing by ſuch ſale. Neither doth it 
appear that the defendant hath any goods of Charles 'L 
and if not, ſhe cannot be chargeable. 

The caſe therefore being imperfectly ſtated, and 
the court inclined upon the merits for the defendant, 
the potea was ordered to be delivered to her accord- 


ingly. 
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*The King againſt Gardiner. 


OTION by Mr. Deniſon to quaſh a conviction 
upon the ſtatute of 5 A. c. 14. (J. 4. ) which 


deſtroying Jet out, that the defendant “ unlawfully had and 


game, is no 
offence. 


within the 5 A. or any other of the laws relating to 
the game. For it is not ſaid, that the defendant uſed 


1 Seſſ. Ca. 


* kept in his cuſtody a gun, being an engine or in- 
e ſtrument for deſtroying game, contrary to the form 
of the ſtatute in that caſe made and provided.” 
And he objected, that this is no; ſufficient charge 


the gun for the deſtruction of game; and a gun is 
not an inſtrument ſo far appropriated to killing game, 
as that it is criminal for a perſon to have one in his 
cuſtody only: And it would have been altogether 
as well if it had been ſaid, that the defendant had a 
cane, Tc. which may poſlibly be uſed for the 7 
of killing game. And he cited The King and King, 
Eaſt. 3 G. 1 The defendant there was convicted, 
for that quoddam tormentum, being an engine to de- 


{troy game, cy/todivit, c. And upon motion by 


ſerjeant Whitaker to quaſh this conviction, he urged, 
that the 5 4. doth not extend to the bare keeping 2 
gun ; but the only offences intended to be prevented 
by the act are, the keeping of engines appropriated 


to, and which can only be uſed in, the deſtroying of 


— 


game; and alſo the actual killing of game: And he 
further argued, that the word (gun) is not mention- 


ed in the ſtatute, and it cannot come within the 
meaning 
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meaning of the words, (or other engines) becauſe it 


is properly an engine, not for the killing game, but 


for the defence of a man's houſe. There was no 
determination in this caſe ; but Parker C. J. and the 


two juſtices Powis and Pratt, were of that opinion: 


But Samuel Eyre juſt. ſeemed to think, that a gun 
is an engine within this ſtatute, becauſe it is men- 
tioned in 22 Car. 2. c. 25. . 

On the other fide it was now argued by ſolicitor 


general Strange, that the ſtatute of 5 4. is in the 


disjunctive; that © if any perſon, c. ſhall keep or 
« uſe any greyhound, c. tunnels, or any other 
* engine to kill or deſtroy the game, c.“ fo that 
it any one keeps ſuch an engine as may deſtroy 
game, it is ſufficient upon this act. Now a perſon 
may certainly have a gun for deſtroying game; and 
that it is a proper inſtrument for that purpoſe ap- 
pears by the ſtatute of Car. 2. And all the acts of 
the legiſlature muſt be ſuppoſed to be conſiſtent. 


Mr. ſolicitor alſo cited The King and Styles, Hil. Ra. Fees 


8G. 1. 


Where it was objected to a conviction for 


keeping a lurcher, that it did not appear the de- 


tendant uſed it to deſtroy game : But the court held 
the conviction to be good upon this act, becauſe it 
is in the disjunctive. And Mr. ſolicitor alſo argued, 
that the defendant has here in effect confeſſed that 
he kept a gun for deſtroying game; for it is charg- 
ed in the conviction, that © he unlawfully kept in 


* his cuſtody a gun, being an engine or inſtrument 


© tor deſtroying game ;” and afterwards it is ſtated, 
that he“ was aſked if he could ſay any thing why 
* he ſhould not be convicted, c. and becauſe he 
* ſaid nothing in his defence, but confeſſed the pre- 
* miſſes as before charged, &c.” 


_ To this laſt point it was anſwered by the court, 
that the defendant's confeſſion extends only to the 


charge 


*P2c6 


1 Stra, 496 


* 
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charge as it is laid in the information; the legality 
of which it is the part not of the defendant, but of 
the court to judge of: And if it be not in itſelf 
ſufficient, the confeſſion will not enlarge it. 

And the whole court were clearly of opinion, that 
this conviction is not good. For (as they argued) if 
the ſtatute of 5 A. is to be conſtrued in ſo extenſive 
a manner as to extend to the bare having of any in. 
ſtrument that may poſſibly be uſed in deſtroying 
game, it will be attended with very great inconveni- 


ence, there being ſcarce any, though ever ſo uſeful, 


7 


but what may be applied to that purpoſe. And 
though a gun may be uſed in deſtroying game, (and 
when it is, it then falls within the words of the act) 
yet as it is an inſtrument proper, and frequently *ne. 
ceſſary to be kept and uſed for other purpoſes, as the 


killing of noxious vermin, or the like; it is not the 


having a gun, without applying it in the deſtruction 
of game, that is prohibited by the act. The words 
therefore, or other engine, (as Lee C. J. ſaid) 


muſt be underſtood of ſuch inſtruments as are appli- 


cable only to the deſtruction of game, as hare- 
pipes, Wc. 2 of ſuch as are actually employed in 
that way. And Chapple juſt. ſaid, that if ſuch things 


as are enumerated in the ſtatute, and are peculiarly 


fitted or diſpoſed for killing game, as hare-pipes, 
lurchers, Ic. are kept by an unqualified perſon, 


yet it muſt be averred that they are kept to kill game, 


which in the preſent caſe would have been ſufficient; 
and in that caſe it would be incumbent on the perſon 
having ſuch things in his cuſtody to prove that he 
kept them for other purpoſes: And ſuppoſing this 
to be the fact, and that he never uſed them in killing 
game, he would not be puniſhable. And Page jult. 
ſaid, he remembered a caſe in lord Holt's time, where 
it was held, that the keeping a lurcher, without uſing 
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itin killing game, was not within the ſtatute of Car. 
2. though it be expreſly named therein. Beſides, 
as theſe acts reſtrain the liberty which was allowed 
by the common law, and are alſo penal, they ought 
not to be extended further than they muſt neceſſarily 
be. And Probyn juſt. ſaid, that as the legiſlature 
had the act of Car. 2. before them when this was 
made, they would probably have mentioned guns 
expreſly, if they had intended to prohibit the having 
them in a" perſon's cuſtody: And therefore it is 
not without deſign that the word 1s omitted. 5 

The conviction was therefore quaſhed. 

Note; After the court had delivered their opinion, 
Mr. ſolicitor ſaid, that in the caſe cited of The King 
and King, lord Macclesfield ſaid, that he was in the 
houſe of commons when the act of 5 A. was made, 
and he himſelf objected to the inſerting of the word 
(gun) therein, becauſe it might be attended with 


4 


great inconvenience. 


8. P. Wingfield v. Stratford. Say, 15. 1 Wilf, 315. See Avery v. Hoole, 
_ 825. Rex, v. Thompſon, 2 Term Rep, B. R. 18. Rex. v. Hartley, 
ald. 175, | pt 1 5 | 5 


Dr. 
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258 *Dr. Martyn againſt the archbiſhop of Canterbury, 


- 
3 
% 


vv wg 1 by ſolicitor general 5 Strange for a2 
an appeal prohibition to an appeal made to the arch. 
to the biſhop of Canterbury, as viſitor of Merton: college in 
u of Can. Oxford, by Dr. Martyn, one of the fellows thereof, 
rerbury as from a complaint againſt him by the ſaid college 


mer of And this prohibition was prayed at the inſtance. of 


e, Oxford, Dr. Martyn himſelf, (which it was . urged might be 
upon a dus. done) and he ſuggeſted ſeveral charters and ſtatutes 


geſtion tha 
the "Biſhop of the college, whereby (as it was urged) it appears 
of Finche/- that the biſhop of Winchefer is viſitor of the college, 


ter was the . . 3 
viſitor; the he being called in the original ſtatute, and ſeveral 


Archbiſh- cc 3 1 
Arctb-m- others, * /pecialis protector, pater, & defenſor, &. 
and none ' of the college. | | G44 


_ _ On the other fide ſeveral records from the arch- 
exerciſed biſhop's regiſtry at Lambeth were produced, whereby 
the vii it appears, that from the year 1284. (which ws 
power. An about ſix years after the death of Walter de Merton 
appellant the founder) to the preſent time, the archbiſhops of 
for a pro. C. have Exerciſed a viſitatorial power over this col 
hibition lege: And in all the charters they are called “pe. 
1 „ tronus & pater, &c.” And it was ſaid, that the 
* reaſon of the appellation given to the biſhops of 
Wincheſter of © ſpecialis protector, &fc.”” is, that the 
college was founded at Maudlin in the county of 
Surry, formerly within the dioceſe of Winchefer, 
and afterwards removed to the dioceſe of Ox"; 
and the charter was confirmed by the biſhop of 


Winche/ter and the dean and chapter thereof. 
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It was argued in favour of the prohibition by Mr. 
ſolicitor general, ſerjeant Parker, and others, that as 
there is an acting viſitor on the one ſide, and the 


right of the other depends on a variety of evidence, 


the matter ought to be tried. And in the caſe of 
a viſitor it is a rule, that if there be any doubt, the 
court will not determine the point of juriſdiction on 
a motion: And ſo it was laid down by Mr. Reeve, 
afterwards chief juſtice of the Common Pleas, in 
The: King and the biſhop- of Ely, in this court. And 
Mr. ſolicitor faid, that in the caſes of Univer/ity-college 
and O#isl:college, both of which were of royal founda- 
tion, there was much longer ' uſage of a viſitatorial 
power than here, and yet the right was found againſt 
But in the principal caſe the whole court were 
ſtrongly of opinion, that a prohibition ought not to 
be granted. For no one beſides the archbiſhops of 
C. hath exerciſed a viſitatorial power over this col- 
lege; and there hath been ſo long an uſage, that 
though this doth not give a right, it is a very ſtrong 
proof of one. To which point Lee C. J. cited 1 Vent. 
155. Beſides, no one appears now, who claims the 
viſitatorial power, beſides the archbiſhop ; neither 
the biſhop of Wincheſter, nor the heir of the foun- 
der, (in which laſt the right muſt be, if none be 


? 
_— 
+ 


*P 299 


conſtituted viſitor,: as this college is of private foun- 
dation) but the preſent motion is only at the in- 


ſtance of a ſingle fellow. And therefore the caſes 


vhith have been cited differ from this, becauſe in 
thofe there were - ſeveral claimants, and different 


rights and ſtatutes ; the claim by the biſhop of Lin- _ 
ln, in the cafe of Oriel-college, being as. loci ordinari-- 


u. And Probyn juſt. ſaid, that 


Probyn juſt. Yai the biſhop k. 
Wincheter had jained in this complaint, there would 
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be no reaſon for granting a prohibition, becauſe?by 

the words of the charter, he is at moſt but a ſpecial 
Woo, . 0 ie e i 

However the matter was now adjourned, that the 

court might look into the caſes cited at the bar. 

And afterwards (this term) C. J. ſaid, they had 

looked into and conſidered thoſe caſes, but that they 

retained their former opinion. A prohibition was 

therefore denied. „ 16 aviiig 1:05 ama 

' Note ; Whilſt ſuch parts of the records produced 

on the archbiſhop's ſide (which were very long) 

were reading, as his counſel directed, it was inſiſted 

by ſerjeant Parker on the other: ſide, that the whole 

: ſhould be read. But the court ordered ſuchipartsas 

P 260 the archbiſhop's counſel thought material to he fut 

read. And afterwards ſerjeant Parker waived the 
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A new N a quo warranto brought againſt the defendant 
trial grant- 

ed in guo FE 31 $636 * 31 OT BÞ. It ag» 
ee the corporation of Scarborough, the jury found 4 


the jury general verdict upon all the iſſues (which wers thirty: 


having | 


found a fix) for the King. cn e oft; , Has wen 
general yer- And a new trial was now prayed, upon affidayits 
King, of miſbehaviour in ſome of the jurors, (but thele 


which as to were fully anſwered on the other ſide) and alſo be- 
two of the 


Ives was Cauſe this is a verdi@ againſt evidence. And Mr. 


againſt evi- 2 juſtice 


dence, 


for uſurping the office of one of the bailiffs. of 


11, 12 GEO. II. 17 38. | 


| juſtice Page, who tried. the cauſe, reported, that two 


of the iflues are found againſt evidence, viz. that 
the defendant was not à capital burgeſs; and that 
thirty-four of the perſons preſent at the aſſembly 
when the defendant pretended to be elected, (which 
ought. to conſiſt of thirty-ſix capital burgeſſes, and 


eight others) were not capital burgeſſes. 


But (on the other ſide) the cuſtom and conſtitu- 
tion, under which the defendant claimed to be elected, 
being rightly found againſt him, and alſo that he 
was not duly elected; and it being not neceſſary for 
a perſon to be a capital burgeſs, in order to be choſen 
bailiff, becauſe, according to the conſtitution, if he 
be either that or a freeman, it is ſufficient; it was 
argued by ſolieitor general Strange, ſerjeant Eyre, 
and Mr. Deniſon, againſt the motion; that a new 


trial ought not to be granted, becauſe the iſſues 


found againſt evidence are immaterial, and upon 
theſe, if there had been a verdi& for the defendant, 
he could not have had judgment: But the ſubſtan- 
tial iſſues being rightly found againſt him, the judg- 
ment of ouſter is well founded. The granting of 
new trials is in lieu of attaints, (as it was laid down 
in Barker, and Dixie, Trin. 10 G. a. in this court“): P 261 
And where there was a falſe oath upon a part not 
material, an attaint would not lie. 11 Co. 13. a. 
8. C. 1 Roll. 281, D. pl. i. And this caſe was 

compared to that of a prohibition, where, beſides 


* Barker and 8ir Waolſtan Dixie, Trin. 10 G. 2. In an action for maliciouſly 2 Stra. 1051 


indicting the plaintiff for felony, the plaintiff proved, that ſhe expended above Caſ. T. 


10ol, in her defence upon the indictment; and the jury found a verdict for Hardw. 
the plaintiff, but gave only five ſhillings for damages. And for this reaſon 279. 

a new trial was prayed by Mr. Strange on the fide of the plaintiff, But by 8. P. 8 
Hardævicte C. J. and the reſt of the court it was denied, the ſmallneſs of © * ho 
damages being nct a ſufficient. ground for granting a new trial: And they $22: * 
fail, that an attaint (in the place of which the granting of new trials alk. 647. 
5 now ſubſtituted) doth not lie for that reaſon. To which point Lee C. J. 

there cited 6 E. 4. 6, J. (AJ „ M * 

the 
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the plea on the merits for a conſultation, not guilty 
is always pleaded to the contempt, and upon this 
laſt point a verdict is found, though no evidence is 
ever given thereon. So in treſpaſs vi & armis, not 


guilty is always pleaded to the force, and ſometime: | 


a juſtification to the other part, but on the firſt plea 
there is never any evidence given, and yet à verdid 
is always found thereon. And fo where a rigbt 
is claimed under a charter, if non ' conceffit i is pleaded, 
and no charter is found, it is -quite immaterial 
whatever is found on the other iſſues. It was fur. 
ther argued, that there is a plain difference where 
ſeveral and diſtin& matters are in iflue, and where 
there are ſeveral iſſues upon one and the ſame matter. 
Now this laſt is the preſent caſe, the only queſtion 
here being, whether the defendant was well elected: 


And if a verdict be rightly gen upon this point, 


though nothing had been found upon the other 
iſſues, it would have been ſufficient. And theſe 
books and caſes were cited: Telv. 148. 2 Roll. 9707. 


. pl. 47. Caſes in the time of K. Will. 3. 275. 


S. C. cited in Parker and Gordon, Mich. 2 G. 2. 
a and agreed for law. King and Pindar. Ca) There 
in a quo warranto againſt the defendant for acting as 
mayor of Penryn in Cornwal, it was found that he 
was well elected, but not duly ſworn in; and after- 
wards a mandainur was granted to ſwear him in, to 
which the judgment of ouſter was returned: And the 
court was of opinion, that the judgnitnt amounted 
to a total excluſion; and therefore refuſed a 
peremptory mandamus. And the caſe was carried 


p 262 up to the houſe of lords, and there the judgment 
below was affirmed. King and the mayor, Cc. f 
(3) ante Shrewſbury. (5) In that caſe there were many iſſues, 


771, n. See ſome of which were found one way, and ſome an- 
references 


in p. 83. Other; but the only material queſtion was, whether 


the aflembly, by which Kynajton was amoved * 
e 


eee as ac ins oo ac a aa cwmuu 


— 


* 2 — ms > ow Ag 


tained on the merits, is no bar in another. 
210. But ſuppoſing theſe iſſues may be material in 
another cauſe, there is no caſe to warrant the grant-_ 


LY 
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the place of alderman, was duly held, or not ; and 
It appearing that the afſembly was not well held, 


the court granted a peremptory mandamus to reſtore 
him. It was alſo urged, that if the two ifſues found 
againſt evidence are not material on this information, 
they cannot be ſo in any other cauſe : For a verdi& 
is no evidence but in that part only which is materi- 
al; all -one as a record is no eſtoppel in any part 
thereof which is immaterial. - 1 Roll. 87 1. pl. 12. 
And ſo a judgment in one action, unleſs it be ob- 
2 Lev. 


ing a new trial for this reaſon. And beſides, the 
coroner may conſent (by way of entry upon the 


record) that no advantage ſhall be taken thereof : 


For ſpecial entries have been made, where juries 
have not been ſo exact as they ought. 

But per curiam, although the judgment of ouſter 
is well founded, if upon the whole the title is found 
againſt the defendant, yet it is another queſtion, 
whether a new trial ought not to be granted; for 
the jury ought to have found a verdict upon all the 
iſſues according to truth. There ought alſo to have 
been a ſeparate verdi& upon each iſſue; for as 70 
verdict is, it does not appear upon what part of the 


pleadings it is founded, ſo that poſſibly it may be 


given on that part which is immaterial, and which 
is found againſt evidence. And Lee C. J. mention- 
ed the caſe of a que warranto, tried at the bar; 
where there were ſeveral iſſues, ſome of which were 
not material, and yet the jury were aſked what they 
found upon theſe. AE | 
Mr. ſolicitor obſerving which way the court were 
inclined, ſubmitted to a new trial: Which was 
granted on payment of coſts. I tins 
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P 263 * Andrews, on the demiſe of Jones, againſt Fulham, 
S, C. 2 Stra. 7 7 way OW 
1092. | | | 


— 


2 Eq. 1 4 ; | . ” . 7 — oy n ; ; ; 
294- PON a trial in ejectment, (which was before 
"Sang lord Hardwicke, when he was chief juſtice of 


401, this court) a caſe was ordered to be ſtated for 
the opinion of the court: And it was briefly this: 
Robert Wight being poſſeſſed of certain lands in 


Teſtator fee, and alſo of ſeveral houſes for the remainder of 


bequeaths 


lealeholds A term of ninety-one years, by his laſt will dated 


co bis wite 8 December 1686. deviſed to his wife Catharine all 
after her his lands whether freehold or leaſehold for her life, 


death ro and after her death, © to ſuch child as my faid 
1 . = * 
as he is wife is now ſuppoſed to be pregnant with, and to 
3 the heirs of ſuch child for ever; provided that if 
ng e ſuch child ſhall die before the age of twenty-one, 
w_ 1 having no iſſue of its body, then the reverſion of 
O t 1 g . 0 . : ] 4 4 
of ſuch ** ONe third of the ſaid lands, c. ſhall go to my ſaid 
child for wife and her heirs for ever; and then he deviſes the 
ever; pro- 7 OY | * 2 TY 
vided that if ſuch child ſhall die before the age of twenty-one, having no ifſue of its 
body, then the reverſion” to his wife and two ſiſters and their heirs reſpectively in thirds, 
The teſtator's wife never was enſeint. This deviſe to the wife and fiſters is good, and 
took effect notwithſtanding.“ V. Bradford v. Foley, Doug. 64. Statbam v. Bell, Cowp. 40. 
Avelyn v. Ward 1 Vel. 420. Fonereau v. Fonereau. 3 Atk. 315. 


There have been four determinations upon the point, on this ſame will. 1ſt. By Id, 


Harcourt in Jones v. Weſtcomb, Prec. Cha. 316. Gilb, Eq. Rep. 74. 1 Eq. ab. 245. Where 


the point aroſe in reſpect to the leaſehold eſtate, and his lordſhip held the deviſe over good. 
2dly. In this caſe of Andreaus v. Fulbam, a like determination. 30ly. Id Roe v. Wide 
C. B H. 1941. Upon an ejectment for the freehold, the court held that the deviſe over 
never took effect. This cafe is cited 1 Wilſ. 107, 2 Stra. 1093. 1 Veſ. 421. 3 Bur. 1624 


(The reader wil find a report of it in the appendix to theſe reports.) 4fhly In Gulli. 


ver v. Wicket, M. 1746. 1 Wilſ. 105, Ihe court of King's Bench, upon the irechold eſtate, 
held the deviſe over gcod. | in - 
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two other thirds'of the premifles, in like manner, 
to each of his two ſiſters Anne and Elizabeth, and 


makes his wife executrix. The teſtator ſoon after- 


wards died, but after his death Catharine his wife 


had no miſcarriage 'or child -before her marriage 


with one Jones, Which was ſeveral years after the 


teſtator's deceaſe. In December 1686. Catharine 
proved the will, and aſſented to the bequeſt of the 
houſes, and enjoyed the ſame till her death, which 
happened 1729. And 26 June 1730. adminiſtration of 
the goods of Robert the teſtator, unadminiſtred by 
Catharine, cum taſtamento annexo, was committed to 
Edward Jones her ſon, who is the leſſor of the 
plaintiff, And this ejectment was brought againſt 
the daughters of Anne, one of the ſiſters of the teſta- 
tor, for one third of the leaſehold premiſſes. And 


the queſtion was, whether the ſame belongs to the 


leſſor, as adminiſtrator de Bonis non of Robert the teſta- 


tor, or is well bequeathed to Anne the ſiſter. *P 


*The caſe was argued Michaelmas term laſt by Mr. 


Bootle for the leſſor of the plaintiff, and ſerjeant 
Eyre for the defendants; and in Hilary term laſt by 


lerjeant Wright for the leſſor, and ſolicitor general 
Strange for the defendants. 5 

On the ſide of the leſſor of the plaintiff it was 
argued, that in this .caſe the queſtions proper to be 
conſidered are theſe two: (1) Whether the deviſe, 
after the death of Catharine, to ſuch child as ſhe is 
luppoſed to. be pregnant with, be a good deviſe. 
And (2) Suppoſing this to be good, whether the 
further diſpoſition, under the proviſo, of the reverſi- 
on of the pre miſſes by thirds to the teſtator's wife 


and ſiſters and their heirs, is good or not. As to 
the firſt point, it is certain that a preſent deviſe to 
an infant in utero: matris is void, but à future deviſe 
to ſuch an one is good: And ſuch a deviſe is con- 


Upon this diſtinRion, ſee Fearne's Conting. Rem. 426, &c, and the caſes 


tere referred to, 


tingent, 
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tingent, and the law will wait for the contingency, - 
as for a thing that will naturally happen. The pre. 
fent deviſe therefore is good; and it is to be confi. 
dered in the nature of a remainder to the firſt and 
other ſons unborn, in the common courſe of diſpoſi- 
tion and ſettlement ; not as to a“ perſon actually in 
ee, but as to one who will ariſe according to the 
common courſe of nature. A deviſe to a monk, Sc. 
is materially different, becauſe he is merely an ima- 
ginary perſon ; and he is not capable of taking either 
in preſenti or in futuro, becauſe his deraignment de- 
pends not on his own will. Moor 637. 2 Roll. 415. 
D. 1 Roll. R. 254. 8. C. 2 Bulft. 292. 8. C. 
Cro. Fac. 376. Raym. 164. It will probably be ob- 
jected that this deviſe is void, becauſe it is à deviſe 
to one who never had a being; whereas an infant 
in utero 18 in ee, and may be vouched, according 
to 9 H. 6. 24. And it muſt be admitted that a child 
in ventre ſa mere may be vouched : But that is from 
the neceſſity of the thing, and he is vouched as one, 
not as actually exiſting, but as one that may be 
in efſe ; for he can be vouched only in this manner, 
if God ky him birth. 38 E. 3. 29. Co. Lit. 390. 4. 
But before his birth he is regarded as a non-entity. 
Moor 637. Hob. 3. Co. Lit. 11. b. 100. b. 245. b. 
1 Co. 99. Cro. Car. 87. Salk. 227. S. C. 3 Lev. 
408. 8. C. Carth. 309. To the other point, 
whether the diſpoſition over is good or not, it was 
urged, (1) That it cannot take effect as an executo- 
ry deviſe, becauſe it depends on too many and too 
remote contingencies. The contingencies here are 
no leſs than four in number, viz. the death of the 
wife, the birth of the child, the child's death be- 
fore twenty-one, and (laſtly) the child's dying with - 
out iſſue: Whereas to make a good executory deviſe, 
there ought to be but one contingency. 1 Roll. 612. 
i Mod. 115. Beſides, if this be a good _— 
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deviſe, a perpetuity ** have been hereby created, 


For if a child had been born, and had died within age 


leaving iſſue, this iſſue might enjoy the eſtate for ſe- 
veral generations; and yet if at laſt there is a Toe 


of iſſue, it falls withinthe proviſo of dying without iſſue. 


F. N. B. aao. Palm, 133. 1 Sid. 451, It is alſo ne- 


ceſſary that the contingencies ſhould happen, in or- 


der to make an executory deviſe effectual, which 
here they did not. (2) This deviſe cannot take ef. 
fect as à conditional limitation; but it is a contin- 


gent one, and the contingencies are in the nature of 


ſo many conditions precedent. This conſtruction is 


: moſt agreeable to the deviſe to the child, which car- 


ries the teſtator's whole intereſt both in the freehold 


and leaſe-hold eſtates ; and the ſubſequent words are 


collateral ' to and diſtin& from the firſt deviſe. It i is 


alſo obſervable, that under the proviſo nothing is 


given over by way of remainder, but the teſtator 
gives the reverſion of the premiſſes, ſo that he ſup- 
poſes the poſſibility of a reverter to him. And be- 
ſides, the word [provided] is a proper word of con- 


dition, and more eſpecially the word [if] which is 


always conditional. 1 Mod. 35. It was therefore 
neceſſary, before this limitation can be effectual, 
that the ſeveral contingencies ſnould happen: But as 
they have not, the limitation is void. Pell and 
Brown, Cro. Fac. 590. S. C. Palm. 131. Cre. 455 


185. Grefewick and Warren, (a) Zaſt. 9 W. 3. 1 
R. B. In ejectment a ſpecial verdict was 8 (a) Poſt. 


whereby it appeared, that a leaſehold eſtate was de- G 


viſed to an infant en ventre ſa mere, if it ſhould be a 
ſon; and if *it ſhould be a ſon, and he ſhould die, 
during his minority, then the premiſſes were deviſed. . 
to a grandſon of the teſtator. The child was born, 


| bus I to be a er. 4 it was ee, 
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ed that the executor, and not the grandſon,” Was in- 
titled to the eſtate. Jones and Brookes, in Chancery, 
before lord chancellor Talbot, Mich. 1730. A man 
by his will gave to his wife all his braſs, pewter and 
houſhold implements, for and during the time ſhe 
ſhould continue a widow, and if ſhe ſhould marry 
again, then to his heirs. And in that caſe there were 
two queſtions ; (1) Whether this bequeſt to the wife, 
whom he made executrix, ſhould exclude her from 
the ſurplus of the perſonal eſtate. (2) Whether the 
limitation over ſhould take place, the wife 
dead, without having been married after the teſla- 
tor's deceaſe. And it was determined, (1) That the 
goods being given over on a contingency, this was 
no indication of the teſtator's intent to exclude her 
from the re/iduum, and conſequently ſhe was intitled 
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the bequeſt over could not take effect. 

On the other fide it was argued, that the deviſe 
to the wife and ſiſters is good, whether the firſt de- 
viſe be conſidered either as originally void, or as 
good 1n 1ts creation, and fince ſpent. But it was 
inſiſted, (1) That this deviſe is abſolutely void, be- 
cauſe it is a deviſe to one who never was in efſe : For 
here it mult be taken, that the wife was not actually 
with child. So a deviſe to a monk, who is not more. 
an imaginary perſon than a child unbegotten, i is void. 
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The ſame law of a deviſe to an alien. 2 Sid. 23, 51. 

So if there be a deviſe to one who i 1s in rerum natura, 

and he dies before the teſtator, it is all one as no de- 

"viſe. Plowd. 345. Cro. Eliz. 422. S. P. Hopkins 

(2) — -T. and Hopkins, (6) lately in Chancery, before lord 
+ Talbot. Objected, That an infant en ventre ſa mere 
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enſienties, 


to it. (2) That the contingency never n | 


2 Roll. 415. C. pl. 6. 8. P. Perk. ſ. 566, 567. 


is not regarded in law. Anſwer: This is not true; 
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enſienties, that it hath broke through its own rules 


to provide for them. However, it doth not follow, 


*from hence that the law will ſhew any indulgence to 


children unbegotten. As therefore the firſt deviſe is 
void, no circumſtances attending it are to be taken 


notice of by way of obſtructing the ſubſequent de- 
viſes. Plowd. 414. 1 Co. 101. a. 
the leaſehold premiſſes are here deviſed to the wife 
for life, and then, as to one third, to her executors 
and adminiſtrators for the remainder of the term, 
and as to the other two thirds, to the ſiſters for the 
refidue of the term; but it being doubtful whether 
the firſt deviſee will outlive the term or not, the de- 
viſe over will remain executory until ſuch deviſee 
dies. Under this queſtion were alſo cited Dyer 303. 
b. I Lev. 135. 8. C. Raym. 162. 2 Sid. 135. (2) 
t was argued, that the limitation over is good by 
way of executory deviſe. For the four contingencies 
mentioned on the other ſide are properly reducible 
totwo; and they muſt all happen in the ſpace of 
twenty-one years at furtheſt, which hath always been 
thought a reaſonable time for theſe deviſes to take 
place in. Palm. 132. Maſſenburgh and Aſh, 1 Vern. 
234, 257, 304. S. C. 2 Ch. Rep. 275. Scatterwood 
and Edge. Salk. 229. 2 Vern. 151. (in point). 


it is plain the teſtator intended that the ſiſters ſhall 
take; and this intent ought to take place, as the 


_ t Executory deviſes limited to veſt within twenty-one years after a life in 
ting are good, Vide Fearne's Conting, Rem. 318. Dee, v. Fonereau, Doug. 


490. 


rules 


So that in effect 


And in Lloyd and Carew, (c) in the houſe of lords, we 3 


a year beyond a life was allowed}. As to the proviſo, Prec. cha. 
this is not to be taken as a condition precedent, but 
as part of the deviſe : For in wills, the grammatical © 
| conſtruction of words is not ſo much to be regarded 
as the intent of the teſtator. Plowd. 21. And here 
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1 Veſ. ,21. 


P 268 ſaid, that no roll thereof is to be found: And it ap- 


12 Mod. 
128. Poſt. 
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rules of law will not be infringed thereby. For the 


words [provided] and [if] have no determinate 
ſenſe; and are ſometimes conſtrued as words of limi- 


tation. And that in the preſent caſe, the words ought 
to be conſtrued in this manner, appears by the caſes 
in Moor 487. Co. Lit. 203.b. 2 Sid. 152. Raym. | 
427. 3 Lev. 125. Salt. 229, 570. And particu- 
larly by Jones and Wejtcomb, Abr. Ca. Eq. 245: 
which is a caſe upon this very will, and on the clauſe. 
now in queſtion, and is therefore directly in point. 
As to Grefwick and Warren cited contra, Mr. ſolicitor 


ars by the report of that caſe in fol. 245. 
to have been adjudged without argument. And in 
Jones and Brookes, the deviſe is to a perſon in being, 
and a particular act was expreſly required to be done 


before the deviſe over could take place; and there- 


fore it differs from this caſe. 
After having taken the caſe into conkderatian, 


Lee C. J. this term delivered the reſolution of the 
court to the following effect: | 
The preſent queſtion is, whether the leſſor of the 
plaintiff, as adminiſtrator de bonis non of the teſtator, 
is intitled to the leaſehold eſtate, as a part undiſpoſed 
of by the will; or whether it ſhall go in thirds to 
Catharine the wife, and the two ſiſters. Now to de- 
termine this, it is neceflary to conſider the ſeveral 
deviſes contained in the will, and in what manner 


they operate. The firſt deviſe is to Catharine the wife 


for life, which plainly is a good deviſe: And it was 
aſſented to by the executrix, and the eſtate enjoyed 
accordingly. The next deviſe is, to ſuch child as 
the wife is ſuppoſed to be enſient with. Now though 
it was formerly much doubted, whether a deviſe to 


an infant en ventre ſa mere is good or not, yet it is 


now a ſettled point that ſuch a deviſe is good, not- 
withſtanding 


' TRINITY TERM, 11, 12 GEO. II. 1738. 


withſtanding there is a caſe in Carter*s Rep. to the Cart. 3. 
contrary : And ſo it appears by God. Orph. leg. 385. 
386. and 1 Salk. 230. It is next to be conſidered, what 
intereſt 1s deviſed to the infant after the wife's death. 
The teſtator deviſes his eſtate (which includes his 
leaſehold) to him and his heirs: And though this 
be an improper manner with reſpect to the leaſehold 
eſtate, yet it certainly carries the whole intereſt there- 
in to the infant. But then by the words of the pro- 
viſo, his intereſt is made determinable upon his dying 
without ifſue before twenty-one. Now though the 
words [provided that if] are proper words of 
condition, yet it is uſual for words of condition 
to be taken as words of limitation or determinati- 
on, where a remainder is given over: And ſo is 1 
Vent. 202. and the *opinion of lord Holt, in Page P 269 
and Hayward, 2 Salk. 570. I have ſeen the reſolu- 7'g8% 
tion of lord Holt in that caſe, under his own hand, 
(which is much fuller than it is ſet out in Salk.) 
wherein, after ſaying, that the words [upon condi- 
tion] do not make the eſtate conditional, but are 
words of limitation, he gives ſeveral inſtances there- 
of. Taking this proviſo therefore to be a limita- 
tion, the contingencies there mentioned muſt ei- 
ther happen, or become impoſſible to happen, be 
fore the deviſe can take effect. Now theſe facts 
are, the death of the wife, and the death of the 
child without iflue before twenty-one. The for- 
mer hath happened, but the other not, nor can it 
poſſibly happen, becauſe the woman is dead with- 
out having had any child. The queſtion then 
is, whether notwithſtanding the deviſe over to Ca- 
tharine and the ſiſters may not take place. To this 
it is objected that it cannot, becauſe it is to operate 
at too great a diſtance of time. But this objection is 
fully anſwered by the caſes of Maſſenburgh and Afh, 
I Vern, 234. and of Martin and Long, 2 Vern. 151. 
As to the other point, whether the deviſe over 1s 
. | good, 
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good, and can take place, as there hath been no 


child, we are all of opinion, that as the deviſe to the 


child became null, the proviſo fell too, and is wholly 


(d) 1 Eq. 
ab. 189. 
18alk. 229. 
12 Mod. 


27 8. 


to be thrown out of the caſe. In Scatter wood and 
Edge, (d) (which I have from a manuſcript report) 


it was objected by ſerjeant Lutwyche, (upon the ar- 


ument thereof in the Common Pleas) that though 
the firſt deviſe to the iſſue of A. ſnould be conſidered 


as void, yet the deviſe to the firſt ſon of B. could not 
take place, becauſe it depended on a precedent con- 
dition, viz. a refuſal by the iſſue of A. to take the 
ſurname of Edpe, on their dying without iſſue male; 
and this was. impoſſible to happen, becauſe A. was 
dead without iſſue. And the court agreed, that tak- 
ing thoſe facts by way of condition precedent, what 


he ſaid was right; but they held, that they were not 


to be conſidered as a condition, but as part of the 
deviſe, which was abſolutely void. And the court 


ſaid, that if there be a deviſe to a monk, with a 
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operate in the nature of a limitation; (for there can- 


remainder over, the remainder ſhall take effect im- 
mediately ; but if lands are given to one after the 
death of a monk, *the monk's death muſt firſt hap- 


pen. But Mr. juſtice Blencowe differed from the reſt 


of the court upon the principal point. That was in 


the caſe of a freehold and inheritance, where an 
eſtate-tail was deviſed, upon which a remainder 
might be limited: But if the deviſe had been to 4. 


in fee, it would have been a different confideration, 
whether a future deviſe to take place on the happen- 
ing of preceding contingencies can be effectual un- 
leſs the facts actuall) happen, becauſe in this caſe the 


limitation cannot be conlidered as a remainder over, 


but as an executory deviſe. I ſhall however give no 
opinion upon this point, becauſe the preſent caſe 1s 
that of a term; and therefore the deviſe muſt here 
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not properly be a limitation of a term) and conſi- 


dered as ſuch, it is a good deviſe. 2 Fern. 

151. 8. C. Abr. Ca. Eq. 192. It may be object- 

ed, that if the law be ſuch as is above mentioned, in 

caſes where the firſt deviſe is originally void, yet that 

it is different where it is originally good, and after- 

wards becomes void. But I think, that in both caſes 

the law is the ſame. As the law allows of ' deviſes to 

infants en ventre, ſo it will wait until their birth; but 

if none are born, it is all one as if there was no 

deviſe. Perk. ſ. ——— This is the preſent caſe ; 

and as the deviſe is to be confidered as a limitation, 

the eſtate muſt go to the next perſon who is capable 

of taking; as appears by Moor 487. In that caſe 

it is obſervable, that the deviſe to the fourth ſon is a 

good limitation of a contingent remainder in tail- 

male, which muſt have taken effect if the ſon had 

been born; but as there was none, the limitation to 

him was conſidered as void: And there too the words 

are conditional. Upon the whole therefore, taking 

this deviſe to the infant to be void, becauſe there was 

no child, and the proviſo being to be conſidered as 

part of the deviſe to the child, the deviſe over, which 

is in the nature of a limitation of a precedent intereſt 

deviſed to the infant, is good. And with this agrees 

the opinion of lord chancellor Harcourt, in We/t- 

comb and Jones (e) (which was a caſe upon this very 4% Kann 
will, and upon the fame point, and in relation to the Ko. Rape. 
lame eſtate, *which are now in queſtion) for by the 74 _ 


decree he declares, that the deviſe to Catharine and P2711 


the ſiſters is good, though the wife was not enſeini. 

The only caſe which ſeems contrary to the preſent 
opinion of the court is that of Gre/wick and Warren, 
% af. 9 M. z. in this court. Thave a manu- AB r 
!cript report of the caſe, which was this: A perſon name of | 


Graſcat v. + + 
Warren. 8. 


C. Comb. 437. by name of Eftcourt v. Marry. 


poſſeſſed 


— cereus * 
— 2 — 4 
r 2 , 
WW 0 r FEST x 8 — Aa 4 
r C 2 , SY _ , L SARS IL 
. — — 4 3 > > 8 * "oy: 


n 
en. 


— P 
L 


SGI AE 4 
+ Rn n * 0 u. p \ =; Pi LT LAT RS > 3 
Rr Sm 44 * hs by — ow a et Rnd de ts — . . . . CEDIA I INES = — = 
Q — 222 . ˙ . — R Wa ner 7 tea Gs zen. Ne e i TE OT OT I et THY _— 
1 8 ——— Ir 7 S A 8 S K Gr ere tas , — P L 1 8 LOR N 23 K * wy . e W 
my IE ; Es ore ar r r ot ing or R215: ĩᷣͤ2 4166 Setort 6 goto 


AS io 3 

For ns "Yeu hs 
— 

W 


reer 
FORK 69992 


14 
4 


TRINITY TERM, 11, 12 GEO. II. 1738. 5 


poſſeſſed of a term of years, deviſed it to an infant 
en ventre ſa mere, if it ſhould be a ſon; and if it 
ſhould be a ſon, and he ſhould die in his minority, 
then to teſtator's grandſon : The child was after- 
wards born, and it proved to be a daughter. And 
it was adjudged, without argument, that the execu- 
tor ſhould have the term, and not the grandſon, be- 


cauſe he was to have it on a precedent contingency, 


which was neceſſary firſt to happen. But that is dif- 
ferent from the preſent caſe, for there the being of 


a fon is made one of the conditions upon which the 


deviſe over is to take place: And the law is certain- 


ly ſo in the caſe of a condition precedent. Here, 
on the contrary, the deviſe to the child is abſolute 


and unconditional, and the words of condition are 
comprehended under a ſubſequent proviſo _ 
The pgſtea was therefore ordered to be delivered 


* 


to the defendant, and the plaintiff to pay the coſts 


of a nonſuit. 


Crofts, on the demiſe of Dalby, againſt Wells. 


ff OTION for a trial at bar in ejectment, upon 
an affidavit that the eſtate in controverſy 1s 


To obtain 
a trial at 
bar, the caſe 


muſt be of between 200/. and 3ool. per ann. and that other 


re | eſtates of great value depended on the ſame queſtion 


great exa- with the preſent ; which is about the execution of a 


gn ne will. And it was urged by Mr. Chute and Mr. Marſh, 
matter in that value alone is ſufficient to induce the.court to 


eee try cauſes at the bar: And they relied on 2 Salk. 


able value. 648. 


But 


TRINITY TERM. 11, 12 GEO. II. 1538. 


But per curiam, notwithſtanding that caſe, the « 
general rule the court now goes by (grounded on 


P 272 


the ſtatute of We/2m.. 2. c. 30.) is, not to grant trials 

at bar unleſs the caſe 1s of difficulty, or requires great 

examination; and though it is alſo neceſſary that 

ſomething of value ſhould be in queſtion, the other 

circumſtance 1s the principal ingredient, And Page _— 

juſt. ſaid, that he was counſel in the caſe reported  _ 4k 

in Salk, 648. and he believed the reporter to be miſ- 18 

taken in making lord Holt allow either value or diffi- ” 

culty to be ſufficient for having a trial at bar; for that 1 

in lord Holt's time the practice was not to grant a trial 11 

at bar, unleſs difficulty was alſo an ingredient. " 
The court therefore in this caſe denied the moti- 1 

on, though (as Lee C. J. ſaid) the matter here in If 

debate is of ſufficient value. | 11 

In Preſton v. Lingen. Stra. 479. a trial at bar was granted upon the common THR | 

effidavit of walue. But ſee Holmes v. Brown, Doug. 420. Rex v. Caermarthen. ond 

Say. 79. where it is held that the particular difficulty muſt be pointed out, | 

7 Rex v. Amery 1 Term Rep. B. R. 363. alſo Froſt v. M badcocł. Barne 19 
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The King againſt Soane. | 


Informati- 
on granted 
againft a 


N information was prayed againſt the defen- 
dant, a juſtice of peace, for ſeveral miſdemea- 


proces. the iſſuing out a warrant to apprehend a perſon for 


preffively. the non- -payment of a ſervant's wages, without any 


f ts 
wr ire 5 previous oath. 


'p ſuch warrant ought not to have been granted without 


4 Bun's tioned the caſe of Sir William Wyndham, (a) Trin. 
Ieh Ea 2 G. 1. not as applicable to the preſent, but as a 


(a) Stra. 2. 


* habeas corpus, by ſerjeant Pengelly and others, that 
it is not ſet out in the warrant that it was granted 
P 273 upon oath. But it was held by Parker C. J. and 
"the reſt of the court, that the warrant is good : And 

ſo, lord Parker ſaid, it was reſolved in Ferguſon's 
caſe, 2 W. & M. And he ſaid further, that in many 


v. R. v. where ſuſpicious papers are found about him; ; and 
1 Fort. that this was the opinion of all the judges, as it was 
4 delivered by Sir Peter King to the houſe of lords. 
1 The court alſo ſeemed to be of opinion in the 
v. Caldecot principal caſe, that juſtices of peace have no juriſdic- 
14 (% tion in the caſe of ſervants wages, unleſs it be in 
Torr. 357. thoſe of huſbandry : Which did not appear to bc the 
preſent caſe. 


An 


Juſtice of nors in the execution of his office; one of which was, 


without And the whole court were clearly of opinion, that 


C. de. _ oath, efpecially as this was only a civil demand: And 
2 Hate F: the proper way is to ſummon the party, and after- 
© _ wards proceed to conviction. And Let C. J. men- 


very material one upon this ſubject. Sir William 
ian, was committed upon a warrant for high treaſon ; and 
caſe 2 Wil, it was objected to the warrant, upon the return to the 


caſes a man may be committed without oath; as 


pea 


fevel 
And 


the } 


man. 
the 
great 


becai 


firm, 


cauſe 
in the 

In 
greed 


tln ! 
put the 
upon in 
trial. 8 


—— ra, 11,17 EY % Toe. © 


An information was granted, not ſingly on theſe 
points, but principally on other facts, whereby it ap- 
peared, that the 1 8 had acted "oY oppreſſively. 


Martin againſt Sparrow. 


' 4 
TE | 


OTION for a trial at bar of à cauſe ariſing 1 ag anch in- 
the country: To which it was objected, d 1 


ſeveral of the witneſſes were very old and Faire, Tiving in 


And Mr. juſtice Probyn remembered à cafe between de earn 


the Dukes of Somerſet atid Wharton, in relation to the ud to a the. 


manor of Cockermouth in Cumberland, where, Far c 
the eſtate was of great value, and the matter of 
great intricacy, yet the court refuſet à trial at bar, bee allo 


becauſe many of the witneffes were very old and in- © 


firm, and ſcarce able to come to town: And the Runes 
cauſe (he ſaid) was afterwards rtied before himſelf. 


in the country.F 
In the principal caſe, a trial at the aſſiſes was ra 
greed io S. K terms. 


8 a : s 
IE i + F 4 id 


1 In Pl v. Brown, ha 420. 'A A ure objecten was 44 50 che S. 
put the party applying under terms that the old 'witneſs ſhould. be examitied 


upon interrogatories, and her depoſitions read, if ſhe ſhould dis before the 
trial, See Lord d Hillheroogh, v. Aigen. Barnes 4385. 


: 


To | 
4 1 1 9 
"+344 { $5.55 


*. * 
* | WP 


* F 
wa 7 * > * " — 1 
0 od 
FF ; 5 I . ” . A: 4s 4 
4 , 


Y _ - * > ho "7 4 0 * A — L 4 a 6 - b p 
, i : s a : : : . r 
0 N TY , " 12 ä 2 > 4 * A r 
= m_ — — 8 cc 3 drr 0 . * _ — UTI a = CD ee Latin 1 Fil 
rer Ne Ie banks Gn deals T eee r RT EEC * > 1 K F 8 5 a — —— I 
—_— Wea 2 d * 8 TEEN” SI 5 y i 4 aches 2 + gs k * 2 3 % fl * N f & 
e Nr nn ane . 1 Pointe <a toys re N N 8 x 4 - 3 8 4 — =" 


TRINITY TERM, 31, 22 GEO IL 2756 


* P 2374 *The King againſt Patolet. 


by 


SR FETAL HE defendant was committed to a county-gaol, 
ing the be- by the commiſſioners of exciſe, upon a con- 


——— viction for keeping tea in an unlicenſed room, con- 


don, 9 Geo. trary to the exciſe-· laws; which impoſe the penalty 


CO 4, Of 200). for ſuch an offence : And he being now 


it byſugges- brought up by habeas corpus, it was moved by Mr. 


tion on the Ketelby, on the behalf of one Dennet, a creditor of 


——— the defendant, that the defendant might be turned 


on behalf of over to the Marſbalſea, he being pardoned by the 


a credit 
to — ſtatute of G. 2. C. 35 


turned 
„ On the other ſide it was argued by attorney gene · 


priſon, is ral Ryder, and ſolicitor general Murray, that the de- 


improper. fendant being in cuſtody at the ſuit of the crown, be 


ought not to be turned over to another priſon, at the 

inſtance of a private perſon, for debt: And ſo it was 

determined in Boy/e's caſe. Beſides, this is not the 

regular way for the defendant to take advantage of 

the act, ſuppoſing. he is pardoned. thereby, (Which, 

they ſaid, he was not) but (on the — it is 
directed to be by pleading. 

And the whole court were clearly of opinion, that 

this is not a proper method taking of advantage of the 

N act; but it ought to be by ſuggeſtion on the record, 

| that the crown may be at liberty to traverſe it; and 

therefore they denied the motion. 
Lee C. J. alſo ſaid, that he was not ſatisfied that 


a perſon in cuſtody * He the crown can be turned over 
« ; | | i % ; to 


only 


ſervir 


* 


"TRINITY TERM, 17, 14 GEO. II. 4738. 
to another priſon; and there is a caſe; where it is 
held he cannot. n i 
N. B. This matter was firſt moved laſt term, and 
the court then refuſed, for the ſame reaſons as were 
now given, to grant any rule. + klug 


aw, 


Ti r HER WT £1 | S. C. 2 Stra. 


* 


; — OTION. by Sir Thomas Abney, for an attach- Merely 
; ment againſt one Whitten, an attorney, for cn 
] | ſerving the copy of a bill of Middle/ex upon the de- a party at- 
fendant, in an ation of aſſault and battery at the fuit *24is 
of one Lawes, whilſt Lee C. J. was bearing cauſes at Court is = 
niſi prius in Weſtmin/ter-hall, and the defendant was wt. 
F upon the ſteps leading to the court, attending his 
F cauſe, which was then juſt going to be called on. 
F And Sir Thomas ſaid, that he remembered a caſe, 
: where the ſervice of a juſtice's ſummons upon a per- 
l ſon attending the court whilit it was fitting, was held 
g to be a contempt. - 1 
f On the other ſide it was argued by ſolicitor gene- 
5 ral Strange and others, that the protection which the 
g law gives to perſons in theſe caſes, extends to them 
only eundo & redeundo; and it does not include the 
t ſerving of a proceſs, as this is no reſtraint upon the 
N perſon. Beſides, ſuppoſing the ſervice to be irregu- 
5 lar, yet it is no contempt, eſpecially as it did not 
hinder, or tend to hinder, the trial from going on; 
and the defendant's preſence was not neceſſary. But 


s (by Lee C. J.) the protection which the law gives in 
T | 3 8 theſe 


TRINITY TERM, 11, 12 GRO. N. 1736 


theſe caſes, as well to the parties to cauſes as their 6 
counſel and attornies, extends to them ennda, re. 
deunda & morando'; and if the ſerving of proceſs up- 


on perſons attending courts were to be allowed, it 
would produce much terror and great diſtraction in 


buſineſs. 


And the whole court (except Page juſt, who he- 
ſitated) were clearly of opinion, that the ſervice of 


a proceſs in the fight of the court is a great contempt, 


and puniſhable by attachment. And. they ſaid, that 


perſons have been frequently laid by the heels for 


making arreſts in thoſe caſes, where they have reful. 


*P 276 


ed to diſcharge the party arreſted. And Lee C. ]. 
ſaid, that where this hath been agreed to, yet in the 
firſt inftance the court hath laid hold on the officer for 
the contempt. But, he faid, it is another confide- 
ration, whether ſuch execution of a writ be void, ſo 


that the party ſhall be diſcharged. © © 
However, in this caſe the attorney, (who was in 
court) declaring that he ſerved the writ through mere 


inadvertence, and ſubmitting to pay the coſts, and 


waive the proceedings, the rule granted ta ſhew 
_ cauſe, ©'c. was diſcharged. — 2 


Wellis 


TRINITY TERM, 11, 12 GEO. ll. 1738. : 


Wellis againſt Nicholſon. 


ER curiam : In the caſe of an executor of an {pe Plain 

attorney, the teſtator's bills are not ſubject to tor's bill 

. of coſts is 
taxation upon the ſtatute of 2 G. 2. c. 23. the words 5 "76:04 
thereof not extending to an executor. And the court to taxation 


laid, that in a late caſe, on the motion of ſerjeant enden? 


Geo. 2, c. 


Parker, it was held, that in ſuch caſe the bill need 23. nor need 


not be ſigned. — 


ſuch taſo. 


See Lee v. Knight, Barnes, 119. Chapple v. Chapman, Barnes, 122. 


I've King againſt the inhabitants of Marton. 


= E. RR OR of a judgment upon an indiftment a- Indiament 
gainſt the inhabitants of a townſhip, for not toni 
paving a cart way: And it was aſſigned for error by fornot pay- 
Mr. Willbraham, (1) That in the preſentment the „, £005. 
Jury have not ſaid, that the way is out of repair. (2) ment on it, 
It is ſaid only, that the inhabitants, &'c. ought to re- 1 
pair the ſame: whereas this being in the caſe of a 
townſhip, which by cuſtom only is obliged to repair, 
it ought to have been averred, that they have from 
time out of mind repaired, &c. for of common 


3 right pariſhes are bound to repair. 1 Vent. 183, 189. 


/ 
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And none appearing on the other ſide, the judg-" 
ment was reverſed, without any opinion being given 
by the court, upon the above exceptions. 

Mr. juſtice Page alſo objected, that the indictment 
is, for not paving; whereas certainly the townſhip 
1s not obliged to pave, but only to repair. 
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Michaelmas 
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*Michaelmas Term, *P 277 


I2 Geo. II. 1738. 
Sir William Lee, Chief Juſtice. 
Sir Francis Page, 


Sir Edmund Probyn, & Juſtices. 
Sir William Chapple, 


Brooks againſt Crowſe. Ea 
# 7 N + | Cir v. 
a rooke, 
N aſſumpſit by a farrier for providing phyſick and 2% 
] — «of for the defendant's horſes, the de- PIs 
fendant pleads infancy ; and the plaintiff replies, . 5 2% 


that the phyſick and materials ſo provided, Oc. dant pleads 


were neceflary for the horſes of the defendant : To mandy. 


which the defendant demurs. tiff ought 
to reply 


that the phyſic, &c. was neceſſary for the defendant ; or, for the horſes of the defendant 


kept for his neceſſary uſe, 


And it was argued by Mr. Deniſen for the defen- 
dant, that an infant is under the protection of the 


law, and is not thereby ſuffered to contract for any 


thing 


p 
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And none appearing on the other ſide, the judg - 
ment was reverſed, without any opinion being given 
by the court, upon the above exceptions. 

Mr. juſtice Page alſo objected, that the indictment 
| is, for not paving ; whereas certainly the townſhip 
is not obliged to pave, but ony t to repair. 


Michaclmas | 


| *Michaelmas Term, P 277 


12 Geo. II. 1738. 


Sir William Lee, Chief Juſtice. 
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Brook againſt Crowe. S. C. 2 Stra. 
| Clowes v. 


N aff it by a f crier f iding phyſick and . 
aſſumpſit by a farrier for providing | 1 70 0 
other ee for the defendant's horſes, the de- for TH 
fendant pleads infancy ; and the plaintiff replies, u. © > 
that the phyſick and materials ſo provided, c. dane pleads 


P TTT 
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were neceflary for the horſes of the defendant : To The pl 
which the defendant demurs. 2 
0 


that the phyſic, &c. was neceſſary for the defendant ; or, for the horſes of the defendant 
kept for his neceſſary uſe, Ds — 


And it was argued by Mr. Deniſon for the defen- 
dant, that an infant is under the protection of the 


law, and is not thereby ſuffered to contract 2 
1 thing 


' MICHAELMAS TERM, 12 GEO. II. 1738. 


thing but mere neceſſaries for himſelf, as apparel, 
meat and learning: And even a contract by one for 
being an apprentice is not binding, unleſs it be by 
the cuſtom of London. He cannot ſo much as con- 


tract for the maintenance of his own family, or the 


reparation of his own houſe. In all actions therefore 
againſt. an infant, it muſt be alledged, that the work 
or things for which the ſuit is brought was neceſſary, 
or elſe they muſt appear to be ſo in the nature of 


P 278 the *thing. Now here it doth not appear either that 
the phyſick and materials, or even the horſes, were 


neceſſary for the infant; for he might have twenty 
horſes more than there was a neceſlity for. And 
upon this replication a proper iſſue could not poſſibly 
be joined : For the iffue here eould only have been, 
whether the phyſick, 5c. was neceſſary for the horſes, 
and not whether the horſes were neceflary for the 
infant : which is the matter that ought to have been 
put in iſſue. Cro. El. 583. Cro. Fac. 494, 560. 
Cart. 215. 1n point. | 3 e 

On the other fide it was argued by ſerjeant Bellfield, 
that this application is good, becauſe it appears that 
the defendant had the horſes, which perhaps might 
be by will or donation ; and it is admitted by the 
demurrer, that the phyſick, Wc. was neceflary for the 
horſes. It is nat neceflary, and it would make the 

pleading too prolix, to ſhew ſpecially in theſe caſes 
how the things are neceſſary ; but the common way 
is, and hath been for many years, appears by many 
precedents, to reply generally, that they are neceſſa- 
Ties : And under ſuch general iſſue every circum- 
ſtance, and particularly the rank and ſtation of the 
infant, will come properly before the jury. 

It was replied (amongſt other things) that the 
plaintiff ſhould have ſhewn haw the defendant came 
by the horfes, whether by donation or will, _ 
3 N 8 what 


IS 


as Ts Es. i, 4 % & 
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| what other manner: But nothing of this nature 


appears. But to this Mr. juſtice Probyn anſwered, 


that this 1s not incumbent on the plaintiff, becauſe 
he is a ſtranger to the defendant's title. 


And the whole court were clearly of opinion, that 
this replication is ill. For the only matter inquira- 
ble under it is, not whether the phyſick, &c. was 
neceſſary for the infant, but whether it was neceſſary 
for the horſes ; whereas it ſhould have been replied, 
that the phyſick, c. was neceſſary for the uſe of the 


_ defendant, or that the phyſick, c. was for the horſes 


of the defendant kept by him for his neceſſary uſe-: 
In both which caſes every *circumſtance would 
have come into conſideration, And ſo is the caſe 
in Carth. 110. | 

And (Ra juſt, ſaid, that horſes may-be very 


t for an in ant, as on account of his quality or con- 
ſtitution. And by Probyn juſt. where infancy is 


pleaded, it muſt be ſhewn on the other ſide, that the 


*P279 


goods or work were neceſſary for the infant perſonal- 


ly, and not for any thing belonging to him. 
Judgment for the defendant. 
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The King againſt Willis, 


By 11 Geo. MCI by ſerjeant Eyre for a mandamus to 
1 the defendant, as ſteward of the court. leet 


damus lies, 


to aſteward holden for the borough of Chriſt. church in Hampſhire, 


of a Court, to hold a court-leet, c. and then and there to ſwear 


leet, to hold 21 58 5 ä 
a Court · let and charge a jury to preſent all things proper to be 


oe wear a preſented, in order that they may preſent to the ſte- 


they may ward John Dale the perſon duly elected mayor of the 


8 ſaid borough. And in ſupport of this motion, an 


eledded affidavit was produced of the conſtitution of the bo- 


mayor. rough, and of the election of Dale for mayor. 


On the other ſide an affidavit was read, that ano- 


ther perſon had been choſen mayor. And it was 
alſo argued by ſolicitor general Strange and others, 


that upon the ſtatute of 11 G. 1. c. 4. J. 2.) which 
is the foundation of the preſent motion, no mandamus 


lies for preſenting a particular perſon, but only a 

general mandamus for holding a court-leet, and do- 

ing all things neceſſary for the election of a mayor. 

And ſuch a mandamus only was granted in the fol- 

lowing caſes, viz. King and the capital burgeſſes, &c. 

of Harwich, Eaſt. 2 2 2. A mandamus was there 

granted to proceed to the election of a mayor, and to 

do all things neceſſary in relation thereto. [And 
P 280 Mr. *ſolicitor ſaid, this was the firſt mandamus that 
was granted upon this at.) King and the corporati- 

on of High-Ferrers, Mich. 4 G. 2. Mandamus to the 
ſteward of a court-lect to proceed to the election of a 
mayor, 


|. 


mayor. _ and borough of Ti intagen in Cornwal, 


jury to preſent a perſon as duly elected, when 2 
they would not ſuffer the counſel on the ſide of the 


intent of the act, which is very general, is to enforce 


MICHAELMAS TERM, 12 GEO. N. 1948; 


(a) Eaſt. 8 G. 2. A rule was there granted for a %) N. 2 
mandamus to a ſteward for holding a court-leet for Sta. 1003. 
the election of a mayor. And Mr. ſolicitor ſaid, that 
the only inſtance of ſuch a writ as the preſent be- 
ing prayed, is in Comb. 239. and it was denied. Be- 
ſides, as in this caſe there are two perſons pretending 
to be elected, the writ now applied for will deter- 
mine the queſtion beforehand; and alſo will oblige the 
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haps they believe that it is another. 
But the whole court were clearly of opinion, (and 


8 * e - . 

I ²˙ m Pa aSs:2e 2. 
CE Eats 
ET I 


motion to go through their arguments) that the man- 
damus well lies on the ſtatute of Geo. 1. For theplain 


** — 
pl q 
Ys SRO OO NO II 1 = 


the performance of all ſuch acts as are neceſſary for 
compleating the admiſſion or election of the officers 
or members of corporations, one of which is a pre- 
ſentment. And as it is here ſworn that Dale hath 
been elected, there can be no harm in pointing out 
by the writ, what particularly the ſteward and jury, 
who are miniſterial only, are further to do. This 
can be of no prejudice to any, becauſe as this is not a 
peremptory mandamus, if Dale is not well elected, 
this, or any other matter ſuggeſted in the writ, may 
be returned; and then it will be in a proper method 
of trial. And Lee C. J. ſaid, that a mandamus hath 
frequently been awarded to grant probate or admi- 
niſtration to particular perſons ; which is ſimilar to 
the preſent caſe. | 

And (by Chapple juſt.) the court Joes not deter- 
mine by the words, * to preſent J. D. the perſon | g 
duly elected,“ that he is duly elected; but the mean- = 
ing is, that the j jury are to preſent him as duly eleCt- = 
ed; or (in other *words)} that this is the foundation * P 28x. 
on which they are to proceed. 

Mandamus granted. 
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The King againſt Bethuen. 


an Habeas 


Corpus that of the proſecutor) directed to the keeper of 
eee Gatehouſe in MWeęſtminſter, where the defendant 
charged out had been committed by juſtice Deveil, for bringing 
of cuſtody up the detendant: To which the keeper returned, 
oF Sons, that before the coming of the writ, the defendant 
generally, is . was diſcharged out of his cuſtody.by an order of 
wm fr ſeſſions. 
filing the And upon a motion for an attachment againſt the 
unt. keeper, and againſt filing the return, it was objeQed 
by Mr. Hollings and others, that the return is inſuffi- 
cient, becauſe it does not mention by what ſeſſions 
the order of diſcharge was made, or what particu- 
larly the order is; or that the defendant was diſ- 
charged by due courſe of law. -þ 

It was anſwered by ſolicitor general Strange, that 
if the return had been, that at the coming of the 


writ the defendant was not in the keeper's cuſtody, 


Return to A N habeas corpus was granted, (at the inſtance 


would have been ſufficient ;' this being a full anſwer 
to the fuggeſtion of the writ, that he is in this per- 
ſon's cuſtody : And as an order is mentioned, the 
court will intend that defendant was duly diſcharged, 
and by a ſeſſions having juriſdiction. Beſides, there 
is not always a particular order made, but only a ge- 
neral one, that ſuch a perſon whoſe name appears in 
the kalendar be diſcharged. 1 


without mentioning any thing about the order, it 


When 


turn 
alter, 


MICHAELMAS TERM, 12 GEO. II. 948. 


When this matter was firſt ſtirred, it was agreed 


by the court, (Probyn and Chapple juſtices, being 
only preſent) that if it had been only returned, that | 
at the coming of 'the writ defendant was not in the P 282 
keeper's cuſtody, it would have been ſufficient : But 
they doubted, as this return is, whether it ſhould not 
have been ſhewn what the order is, and by what ſeſ- 
ſions it was made. Bur time being then given tor 
amending the return, the caſe was now again men- 
tioned; and it was held by the-whole courr, (except 
Chapple juſt. who diſſented) that this is a good re- 
turn for the purpoſe of filing the writ. Ex relatione 
alterius. © | | 


© Goodright againſt Hodgſon. | 


N an action of trefpaſs brought for the meſne pro- Upon one oy 
fits of an eſtate after a recovery in eje&ment, the plainuff 


plaintiff declares upon two counts, viz. that the de- jroes © vers 
fendant, 2 July, 2 G. 1. vi & armis broke and en- fs the 


tered into, Wc. and drove out and removed the not arret 
plaintiff from the poſſeſſion and occupation of the pre- eee. 
miſſes, and with-held him being ſo driven out, Wc. ing a de- 
from the fad 2 July until the day of ſuing out of the bene 
original writ, and alſo took and had for all the time gz. whether 
aforeſaid to his own proper uſe all the iſſues and bee 


profits of the premiſſes of the yearly value of 50. And a pogtive 
alſo whereas the ſaid J. (the defendant) on 2 Febru- mement 


| es : | 5 in the count 
ary, 9 G. 2. vi & armis broke and entered into four is aided by 
Other meſſuages, &c. and with-held the plaintiff, c. the recital!» 


from ſaid 2 February until the day of ſuing out the v. 8% v. 


original R . 
Ante. 21. 
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v. Ji ofiginal writ. As to the firſt count, the defendant 


v. Orc 


5 0 P. 6. Pleads, that he is not guilty of the treſpaſs. within 


5 OG. ſix years next before the day. of ſuing out the ſaid 


- ©, 35, original writ. To this the plaintiff replies, that de- 
fendant of his own wrong continued the ſame treſ- 

paſs from the time of breaking and entering, &c. 

unto and within ſix years next before the ſuing forth 

the ſaid original writ, &. which ſaid treſpaſs was 

one continued treſpaſs during all the time, Ac. and 

the defendant demurs. As to the ſecond count, the 

defendant pleaded the general iſſue; and a verdi& 

was given thereon for the plaintiff, and 3/. 14s. da- 
mages, with contingent damages on the demurrer. 

*And it was moved by Mr. White in arreſt of 
judgment, that the ſecond count in this declaration 
is ill, becauſe it is laid by way of recital, without 

any averment, which is abſolutely neceſſary in treſ- 

paſs, whatever it may be in an action on the caſe, 

And he cited 1 Sid. 184. Cro. Fac. 536. 2 Salk. 636. 

6e) Fitz G. Norman and George, (a) Eaſt. 4 2 2, Error of a 

« Jorg judgment in treſpaſs in C. B. and this court was of 
V. Douglaſs opinion, that the want of averment in the declaration 

v. Hel is not cured either by the verdict or the writ. -. 
On the other fide it was argued by ſerjeant Dra- 
per, that in the Common Pleas, where the proceed- 
ing 1s by original, a declaration without any aver- 
ment is aided by the writ ; and this in treſpaſs, which 

does not ſubſtantially differ as to the preſent point 
(8) z Stra. from an action on the caſe. Franklin and Reeves, (b) 


* 


2023 C. Mich. 9 G. 2. In treſpaſs by original in C. B. the 


T. Hardw. 


118. plaintiff declared againſt defendant, guare mum. cepit, 


without ſaying [ /uum ]: And in error, this being 
objected, the court held, it was aided by the writ: 

For which purpoſe were cited 2 Lutw. 1 509. Rogers 

(c) Fore, and Gibbs (c in C. B. Mich. 4 G. 2. and Clark and 
376. Lucas, Mich. 2 G. 2. Beſides, in the preſent caſe, 
| = 


-er 
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as the firſt count contains a poſitive averment, this 


helps the ſecond ; in which the word [whereas | is 
to be confidered as ſynonymous with [moreover]. 


3 Lev. 338. But what the ſerjeant ſeemed princt- 


pally to rely upon was, that as the judgment to be 


given is one intire judgment upon the whole record, 


it cannot be arreſted in part. To which point he 


cited Robinſon and Moor in C. B. Rotl. 1739. Trin. 


2 G. 2. That was an action on the caſe upon two 
promiſes; one of which was on an agreement to 


box for a wager, and the other was for ſo much mo- 


ney had and received for the plaintiff's uſe. De- 


fendant ſuffered judgment by default, and upon the 
execution of the writ of inquiry, the jury aſſeſſed on 


the firſt eount ten pounds, and on the other three 
pounds, which were the ſtakes. And upon motion 


in arreſt of judgment it was objected, *®that the judg- P 284 
ment cannot be arreſted for part: To which the 


court agreed, and therefore they denied the motion; 
and left the plaintiff to enter a noli proſequi for any 


part, if he pleaſed. The ſame point (he ſaid) was 


determined in Cave and Dane, Eaſt. 2 G. 2. in 


CS. 


And the whole court were now of the ſame opini- 
on, viz. that at preſent the judgment cannot be ar- 


reſted, becauſe the proceedings are not yet compleat, 


and it does not yet appear what the final judgment 
will be upon the whole record. When the demur- 
rer is determined, it will be time enough to arreſt 
the judgment. And (by Chapple juſt.) the court will 


not then give ſuch a judgment as may be avoided 
by writ of error when they are appriſed of it before - 
hand. For this reaſon the motion was denied. 
As to the other point, the court gave no opinion. 


And Lee C. J. ſaid, it was never determined in this 
court, that in treſpaſs a declaration by way of quod 
| 1 cum 
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cum is aided by the writ : And in Franklyn'and 
Reeves, lord Hardwicke inclined to the contrary, 
becauſe the writ no more contained an averment than 


the declaration, it being only interrogatory, and 


without an averment, there is no cauſe of action. 


And Chapple juſt. now faid, that the difference be. 


tween an action of treſpaſs and on the caſe is, that in 


the former, what comes under the quod cum is the 


gilt of the action; but otherwiſe it is in the other, 
where the plaintiff declares that the defendant is in- 
debted, Oc. | 3 N 
After the court had delivered their opinion, Mr. 
White moved, that the plaintiff be reſtrained from en- 
tring up judgment until the demurrer is determined, 
But this was denied. Ex Relatione alterius. wt 


[iÞ2t1 


Pass »The King againſt the inhabitants of Middleſex. 


Ante 101, 


HIS cafe was now argued again by Sir Thomas 
Abney in ſupport of the order, and by Mr. 
Lloyd againſt it: And the ſingle point now fpokents 
was, (all the other objections to the order having been 
over-ruled) whether it is neceſſary upon the ſtatutes 
of 22 H. 8. c. 5. and 1 Ann. e. 1. c. 18. for the 
jury to preſent by whom the bridge ought. to be re- 
paired ; this order only mentioning, that it was pre- 
ſented to be a publick bridge out of repair. 
And (by Lee C. J.) although the ſtatute of queen 


Anne, on which the preſent queſtion wholly depends, 


is in the conjunctive, that © upon due — 
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“ Nc. that any bridge, ©. is out of repair, c. 

„“ and which hath uſually been by them repaired, 

«© Wc.” yet this latter part of the ſentence is to be 

conſtrued independent of the former, and is a decla- 

ration of what bridges, c. the juſtices ſhall have 

cogniſance, viz. of ſuch as the juſtices at ſeſſions have 

heretofore directed the reparation of. And this they 

have a better and caſier way of coming to the know- 

ledge of than by a preſentment of a grand jury: 80 

that the only matter neceſſary to be preſented is, 

that it is a publick bridge within the county, 

and out of repair; which is abſolutely neceſſa- 

ry to be ſhewn in the order. When it is doubt- 

ful who ought to repair, the advice given by lord 

Cole in 2 Inſt. is certainly very good, that an inquiry 

ought to be made by the grand jury. 2 Inft. 703. 
The reſt of the court were of the ſame opinion; | 

and therefore the order was affirmed. Ex relatione 

alterius. | 


* Lockey and wife againſt Dangenſeld. 1185. 
| : * P 286 
| An action 


A Prohibition was prayed by Mr. Rabinſon to 2 goes not lis 
ſuit in the ſpiritual court, for calling a woman for calling 
[bawd]: And he argued, that this is a defamation p, 
for which an action at common law will lie. Raym. probibicion 
115. But ſuppoſing it to be a word of a mixt na- d. 
ture, a prohibition ought to go, becauſe otherwiſe Foſt. 376. 
the party may. be twice puniſhed. 2 Roll. 295. pl. 
3, 4. Beſides, this is a word only of heat and pal- 
"© re Ra, fon, 


— — — a 
8 * Pony er 7 rh urs po 


25 — 
e — 
ee ee ee eee ee IS — = 


* 2 l 2 r 
r e 


rn 
N 


— 


21 


176%64»„ẽ»: ß ] q⁵—. ani, + oath ee ErRts ig » — * ow 
. 5 7 . A 4 e 


- — — Py i — 
— D e 8 5 Dr are 
— wy — 
2 3 *<" 


1 Lev. 140. 
9. 1 Sid. 438. 


382. 2 


Ray. 1197. 
e 98. 


MICHAELM AS TERM, 12 GEO. II. 1738. 


ſion, in which caſe the court always grants a prohi- 
bition. 1 Sid. 248. 

On the other ſide it was argued by ſerjeant Hay. 
ward, that an action at common law does not 
for calling a perſon. bawd, this being an offence pro. 
perly cognizable in the ſpiritual court. Cro. Car. 
229. S. C. 1 Roll. 44. pl. 9. Cro. Car. 110. 1 Sid. 
438. S. C. 1 Mod. 31. Salk. 555. But ſuppoſing 
that this is a ſcandal puniſhable both in the . 
and ſpiritual courts, yet as a ſuit is already inſtituted 
in the ſpiritual court, the parties ought to be ſuftered 


to proceed therein. W. Jones 246. 
Upon the argument of the caſe the court allowed, 


that if the calling a perſon bawd is actionable, this is 
a good 


ground for granting a prohibition ; but of 
that they doubted, there ſeeming to be ſome diverſity 
in the books in relation to the point; and therefore 
they took time to adviſe. And after conſideration, 


it was ſaid by Lee C. J. that notwithſtanding the 
books cited for the prohibition, and 3 Mod. 74. 


(which is only a ſhort note of a caſe) it appears plain- 


ly by ſeveral authorities, particularly 1 Roll. 44. pl. 
S. C. 1 Vent. 53. Salk. 55 3. that 
an action will not lie for this defamation : And the 


reaſon why the court denies a prohibition in this caſe 
is, that what is included in the deſcription of a bawd | 
is not a temporal offence. 


| (a) 7 Salk lowing 
A. The defendant was indicted at Hicks's hall, for 


And he cited the two fol- 
caſes: *The Queen and Pierſon, Ca) Trin. 4 


that ſhe was a common bawd, and procured men 


*P 287 and women to meet together to commit fornication ; 


and ſhe was found guilty, and judgment given a- 
gainſt her. And a writ of error being brought there- | 


on, it was objected, that the defendant ſhould have 


been charged with Keeping a bawdy- houſe. And the | 


court 


cout 
only 
wou 
the « 
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court held, that if the defendant had kept a room 
only for the purpoſe mentioned in the indictment, it 
would have been ſufficient ; but it being no part of 
the charge, that ſhe kept a bawdy-houſe or room for 
that purpoſe, the indictment is not good, becauſe it 
contains only matter of ſpiritual cognizance. Kirby 


and his wife and Savile, (b) Hil. 3 G. 1. A pro- (4)ro Mod. 


hibition was there prayed to a ſuit in the ſpiritual 
court for theſe very words, upon a ſuggeſtion that 
an action was brought for this in the Mar/hal/ea- 
court: But the court, after great conſideration, and 
having been attended by civilians, denied the prohi- 
bition, becauſe the matter is of eccleſiaſtical juriſdic- 


Hon: 
In the principal caſe the prohibition was denied, 


E s relatione alterius. 
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S. C. a Stra. 
1IIOoa. 

by name of 
Bertie v. 
Clutterbuct. | | = 


ror to} \ Writ of error having been brought, returnable 
r 
ber does not of execution in a /cire facias ad revivend judiciun 


Crom againſt Maddock. 


Error to 


2 in an action of debt on a bond, it was moved to 
execution quaſh the writ of error. a | 
Ay. Againſt this it was now argued by Sir Thomas 


Abney and others, that a writ of error lies upon an 
award of execution : And if there be any error, 
it is examinable in the Exchequer chamber. 80 


where an action of debt is brought on a judgment, | 
error lies upon the judgment given in ſuch action. 


* P 233 Beſides, if no writ of error lies in *this caſe, the 


preſent application ought to have been made to the | 


court of Chancery, out of which the writ iſſues. 


On the other ſide it was admitted by ſolicitor | 
general Strange and Mr. Marſh, that a writ of error 
lies upon an award of execution: But they infiſted, | 
that it cannot be brought in the Exchequer chamber, | 
unleſs it be fam in redditione fudicii quam in adjudica- | 
tione executionis ; for a judgment not founded on the 
merits of the cauſe is not within the ſtatute of 
Strode and 
Palmer, (a) 3 G. 1. Error in the Exchequer chamber | 


27 EL c. 8. Telv. 157. 1 Fent. 38. 


Ent. 248. of a judgment upon a mandamus; and it was held, 


37* that it does not lie. And Mr. ſolicitor ſaid, that it B 
| has 
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has been alſo held, a writ of error does not lie in 
the Exchequer when the proceedings here are by 
original, becauſe there the cauſe begins in Chancery, ,, : 
and the words of the act are ** firft commenced, or Shes? ah 
© to be commenced there.“ On this ſide was alſo Doug. 337: 
cited (as in point) Hartop and Holt, 5 Med. 228. G. 6, 
8. C. Salk. 263. S. C. Comb. 393. And as to the 
caſe in a Keb. 833. (which is to the contrary) that 5 C. 1 La · 
(it was ſaid) is but the ſingle opinion of lord Hate, m. 97. 
And the whole court were clearly of opinion, and 
they ſaid, it is a ſettled point, that a writ of error 
does not lie in the Exchequer, upon an award of 
execution in a /cire facias only; but the writ of error 
muſt alſo include the judgment in the former action, 
according to the caſe cited of Hartop and Holt. 
The court therefore gave leave to the defendant in 
error to take out execution : Which, they faid, in 
this caſe is the proper motion. 


* P 289 


S. C. 2Stra, 
1101. 


Tze King againſt Bryan. 


tion on a 


upon the ſtatute of 9 G. 2. c. 23. ſetting gate, 

out, that Mary Bryan, being a ſeller and dealer in need not | 

pirituous liquors, 10 January, 10 G. 2. did unlaw- etemption 

fully ſell half a quarter of a pint of geneva, the ſame e 

tot being in any warehouſe, c. and the faid Bryan „its. 

laring never taken out any licence for ſelling the 

ame, againſt the form of the ſtatute ; whereupon 

be is adjudged to pay the penalty of ten _— , 
| Es n 


A was made by a juſtice of peace, 4 Convic- 


l 
FE 
ja F 
|: 
& 
14 
1 
14 
1 
1 
'F 
k 
wt 


Sal. 376 Mich. 1G. 2. Each of theſe caſes was a conviction} 


2 
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And it was moved laſt term by Mr. Taylor to 
quaſn this conviction; (1) Becauſe a juſtice of peace 
hath no power by the ſtatute of convicting a perſon 
for ſelling ſpirituous liquors in a leſs quantity than two 
gallons, in a warehouſe notentred, or without licence; 
both theſe offences falling under the: juriſdiction of 
the commiſſioners of exciſe, and being ſubjeCt to an 
higher penalty than ten pounds. The only crime 
within the juriſdiction of a juſtice. of peace, is that 
of hawking or ſelling ſpirituous liquors about the 
ſtreets, c. but this conviction makes no mention 
of the place where the liquor was ſold, and ſeems 
wholly founded on the other offences. The penalty 
therefore ſhould have been not ten pounds, but one 
hundred pounds. (2) It ſhould have been ſhewn 
in the conviction, that the defendant is not within 

9 the exemption contained in the act; which poſlibly 

nation muſt may be the caſe. This is neceſſary to be ſet out in 

negative convictions on the game. act; and though in that 
e qualifi- . . . 

cations, ſtatute the exemption is not contained under a 

Rexy. proviſo, as it is in this act, yet the reaſon for ſhev- 

I. 53 . ing the exemption is the ſame in both caſes. As to 

not the the Caſes in 1 Sid. 303. Salk. 521. they are differ. 

Rexy ent from the preſent, becauſe in thoſe the defendant 

Croweber might have pleaded his diſcharge ; and ſo a convidt- 

Rep. U. R. On of a forcible entry (which is the caſe in 1 Salt. 

125. 353.) is traverſable; but otherwiſe it is here. 

* P 290 On the other fide it was argued by ſolicitor gene. 
ral Strange and Mr. Filmer, (1) That in this caſe 
the juſtice of peace had a power of convicting; the 

clauſe for that purpoſe in the act being penned in 

(% 14. the molt general words poſſible, /cil. © in any other 

Ray. 1478. manner whatſoever.” And as to the objection to 

fue penalty, Mr. ſolicitor cited The King and Wyat!, 

0% x 8en. (a) Faſt. 13 Geo. 1. and The King and Wycker, (6) 


for 
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Eace 
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two 
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„ (b) 


tion 


for 


dant was adjudged to pay 58. 
that this is two offences, for which there ſhould have 


C. J. cited 
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for keeping two greyhounds, for which the defen- 
And it was objected, 


been two penalties: But the exception was over- 
ruled. (2) If the defendant was a perſon exempted, 


where it is contained under a proviſo. 1 Lev. 26. 
8. C. 1 Keb. 20. The King and Theed, (c) Mich. 
11 G. 1. Beſides, here are the words, ** contrary 
ce to the form of the ſtatute ;? which cannot be true 
it the defendant is within the exemption. ' 
For theſe reaſons (which the court agreed to in 


omnibus) the objections were over- ruled. And Lee 
The King 


officers of exciſe toe weigh his candles: And it being 
only ſaid in the conviction, that they “ lawfully 
entered,” it was objected, that it ſhould have been 
ſhewn, whether it was by day or night : But the 


court held, that if the entry was by night, the de- 


fendant ought to have ſhewn it; and it being ſet 
out. that they “ lawfully entered,” it was well 
enough, „„ 8 

In the principal caſe the conviction was therefore 
confirmed. 


Garland 


) Sers. 
8. 2 Ld: 


Ray. 1375. 


Jones and Axen, (d. Mich. 8 W. 3. and (d) 114, 
and Theed, which, he ſaid, was thus: 119. 
The defendant was convicted for not permitting the 
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0 


* | | | | 

K . Garland qui tam, Sc. againſt Burton. 
8. C. Ante 
27. 174. : | EG 7 | 
Aninior- I NFORMATION gui tam by C. C. clerk of affife, 
non- againſt the defendant, upon the ſtatute of 2r H. 


reſidence 8. c. 13. (J 26.) for non-reſidence : And it alledg- 


need not 


alledge that ed, that he being a ſpiritual perſon, and parſon or 
the defer- vicar of the pariſh-church of C. in the county of H. 
inſtituted for four whole months next before, Mc. did not 
= - ung keep his abiding, &'c. And this information being 
jection that removed hither by certiorari, the defendant demurs. 


the deten- And it was ſhewn for cauſe of demurrer by Mr. 


dant was 


deſcribes Bootl?, (1) That it is not alledged in the information, 
< parſon or that the defendant was inſtituted and inducted into 


« vicar” 


over-ruled, this church; as it ought to be in this caſe, it being 
Such infor- a proſecution for a penalty. And ſo it is ſtated in 


mation does 


not lie be. Cro. Car. 146. ſed non allocatur. And Chapple juſt. 


fore juſtices ſaid, that though this may be neceffary to be ſnewn 


of cyer and 


termine at Where the pleading is on the part of the defendant, 
the aſliſes, it is otherwiſe where the matter comes on the ſide of 
8. C. 25. A plaintif, And he cited Salk. 355. 


* (2) It was objected, that this information ought 
Bev an v. 


Willows, not to be in the disjunctive; and the words are, 


3 Tem © parſon or vicar” ſed non allocatur. For (as Lee 
= 5. K. C. J. faid) the act extends to both. And by Chapple 
8, P. juſt.) the words here are ſynonymous. = 

(3) It was urged, (and this was the objection 
principally relied upon) that this information does 


not lie before juſtices of oyer and ferminer at the 
| aſſiſes, 
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aſſiſes, becauſe there the parties cannot caſt an eſſoin, 


or have wager of law or protection allowed, which 


this ſtatute expreſly mentions. Farrington's caſe, 
Cro. Car. 112. 8. C. Hetl. 101. Cro. Car. 146. 
W. Jones 193. . 

In anſwer to ihis objection it was argued by ſolici- 


tor general Strange, that the aſſiſes being holden be-, 


fore the *fame judges who fit in We/tmin/ter-hall, they 
may properly fall within the words, the King's 
courts.” And it hath often been determined, that 
the aſſiſes have juriſdiction in caſes where the ſtatute 
ouſts eſſoin, Gg. as in informations upon 5, 6 E. 6. 
6. 14. for felling cattle alive. King and Gazull, Salk. 
372. King and Hicks, ibid. Farthing qui tam and 


P 


292 


Martyr, (e) Mich. 13G. 1. in this court. Action (½) Ante 
on the ſtatute of H. 9. for non-refidence ; and it 28. 


was moved in arreſt of judgment, that the action 
ought to have been brought in the county where the 
cauſe of action aroſe; and for this reaſon the judg- 
ment was arreſted. Indeed, if the act upon which 
the preſent information is brought had given the de- 


fendant an eſſoin, c. he might reaſonably have ob- 


jected to the bringing it at the aſfiſes, becauſe there 


he could not have it; but as no eſſoin, c. is by | 


this act allowed, it is quite immaterial where the in- 
formation is brought. | | | 

But the whole court were clearly of opinion, for 
the reaſon, and upon the authorities that were men- 
tioned on the part of the defendant, that this infor- 
mation is not well brought: And they alſo cited 
Forrington's caſe, (as it is repored in) Hutt. 98. 
Raym. 394. 2 Hale's Hiſt. P. C. 30. Meſſenger and 
Robſon, (b) Mich. 6 G. 2. in C. B. Information upon 


the ſtatutes of 8 El. c. 11. and 1 J. 1. c. 17. for Ace 


27, 28. 


exerciſing the trade of a feltmonger, without having i 1a. K. 


And 


ſerved an apprenticeſhip thereto for ſeven years. 373. 
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And it was moved in arreſt of judgment, that the 


information was not brought in the county where 


the cauſe of action aroſe, according to the ſtatute of 
21 Jac. 1. and ſeveral caſes were thereupon cited : 
And there was a rule to ſhew cauſe. And Eyre C. J. 


there ſaid, that the ſeſſions had no juriſdiction, and 


| Id. Ray. 


373. 


that if the plaintiff could not proceed in the ſuperior 
courts, he would be without remedy :. And he diſtin. 
guiſhed it from the caſes of The King and Gawll, 


and The King and Hicks. And Lee C. J. and\Chapple 


juſt. now ſaid, that in The King and Gazw!!'there 
was never any determination, the matter being com- 
promiſed : And. in Farthing and Martyr there was 


*P 293 only a rule to ſhew cauſe : for *one of the parties dy. 


ing, no cauſe was ever ſhewn. And (by Chapple juſt.) 
the caſes of Gatoll and Hicks do not affect the preſent 


caſe, becauſe thoſe are founded on a ſtatute, which 


gives authority to juſtices of peace at the quarter- 
leſſions to determine all offences done contrary there - 


to. 


Judgment therefore, upon this point, for the de- 


fendant Ex ralatione alterius. 


The 


he 
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The King againſt Blunt. 


UO warrants againſt the defendant for uſurp- A charter 


. reciting 
ing the office of one of the jurats of the cor- that bo 


' poration of Maid/tone in the county of Kent: And former 


| , : EE charter the 
the caſe upon the pleadings, which were prolix as eee 


to the main point, was in ſubſtance this: i — 
By letters patent of Ed. 6. the town of Maid- 


was in the 


one was incorporated by the name of mayor, jurats 5 — 
and commonalty; and it was thereby granted, that 


common- 


the mayor and jurats, or the major part of them, alty;“ 


fg 5 | hereas it 
ſhall chuſe jurats out of the inhabitants at large, who nt 


are to continue jurats for life, if the mayor, Jurats« mayor 


* and jurats“ 
and commonalty ſhall think fit; and a power of pegs 


amotion of the jurats is given to the mayor, jurats cares that 


80 Fa: 1 it ſhall and 
and commonalty, in which caſe the ſaid mayor, % be 
jurats and commonalty, are to chuſe new jurats. lawful to 


veen Elizabeth granted a charter in like manner, and for the 


mayor, ju- 


And by letters patent of 2 J. 1. it was granted, ras and | 
that the mayor and jurats ſhall chuſe jurats out of commonal- 


ty to chuſe 
the freemen only. Jurats out 


Afterwards by a charter granted 17 J. 1. reciting, of the com- 


. . monalty at 
that by the charter of Queen £Eliz. the mayor, jurats large. 1; 


and commonalty, (whereas it ſhould have been ſaid, 3 


mayor and *jurats” only) might chuſe jurats out grant, and 
of the inhabitants ; and that by the charter of 2 Jac. hy mit 
1. the mayor, jurats and commonalty, might chuſe ; de 
jurats cut of the freemen only, therefore to pe, _ ; 
all doubts, Tc it is ordained, & that it ſhall an 7 9 
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oned in the recital, yet this being the corporate 
ſtyle, they are to be underſtood to mean only the 
corporation, becauſe this is agreeable to truth ; and 
the mayor, jurats and commonalty, are to concur. 
in electing jurats, by the firſt charter, in the caſe of 
amotion. But on the contrary, by putting ſuch a 
conſtruction on the words as will make a miſrecital, 
the grant itſelf will be annulled. Legat's caſe, 10 Co. 
109. Earl of Rutland's caſe, 8 Co. 55. Earl of 
Cumberland's caſe, 1 Co. 167. Abbot of Waltham's 
caſe, cited in both thoſe cafes. 
On the other ſide it was argued by ferjeant Dra- 
per. And he objected, that by all the charters the 
election ! is directed to be © at ſome convenient place 
_ within the town or pariſh ;*” and in the defen- 
*95 Pies s pleait is faid *that he was elected © at the town- 
hall of the“ town or pariſh,” which poſſibly may be 
out of thetown or pariſh: So that the defendant 
Nas 1 not ſhewn a good title, | be 


This EF 


1 <* be lawful to and for the mayor, jurats and com- ; 
þ et monalty, to chuſe jurats out of the inhabitants, mau 
1 ee at large.” oth 
L And the only material queſtion upon demurrer | thi; 
10 was, whether, upon the conſtruction of this laſt opi 
1 charter, it be neceſſary for the commonalty to con- the 
. cur with the mayor and jurats in the election of a WM mo 
1 jurat in the caſe of death; the defendant's election W {ha 
. appearing to be by the mayor and jurats only. gra 
VR And it was argued laſt term by ſerjeant Eyre for ne\ 
BY the defendant, that the only point referred to in the cel 
1 laſt charter, being the qualifications of the perſons are 
RY to be elected, it ought not to be conſtrued in ſuch not 
A a manner as to make any alteration with reſpect to ſug 
1H the electors, becauſe this is contrary to the intent of An 
bis the King. Eng gfeld's caſe, 7 Co. 14. Feſter's caſe, | 55 
1 11 Co. 62. g. b. 1 Vent. 246. And though the 1 
Bet words (mayor, jurats and commonalty) are mentt- N 
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This term the caſe was again argued by Sir Tho- 
mas Abney on the one ſide, and Mr. Deniſon on the 
other. And the whole court (without ſaying any 
thing in relation to the objection to the plea) was of 
opinion, that upon conſtruction of the laſt charter, 
the right of election is in the mayor, jurats and com- 
monalty. For (as Lee C. J. ſaid) the words, it 
ſhall and may be lawful, Sc.“ are expreſs words of 
grant; and therefore this charter muſt operate as a 
new grant. And ſuppoſing the King to be here de- 
ceived in the reciting part, yet as the words of grant 
are ſufficient to ſhew his intention, the miſrecital will 
not vitiate the charter, eſpecially as it is not the falſe 
ſuggeſtion of the party, nor part of the gear Fran way 
And the chief juſtice cited lord Chandos's cafe, 6 Co. 
55. b. Cartb. 350. King and the biſhop of Cheſter, (a,] (al Skia. 


651, 2 Salk. 


il. 9 W. 3. | ; 560. 1 Ld, 
Judgment for the King. 2 
| 212. 


The Ning againſt Maſtery. 


HIS cafe was the ſame with the preceding, with | 
this difference only, that in this the defendant Jo 
ſets out his election to be according to the charter jurats are 


I ; | be choſ 
of 2 J. 1. which directs, that the mayor, and jurats 1. 


ſhall chuſe jurats out of the freemen ; to which the mayor ant 
jurats, out 


coroner replies, and ſets out the charter of 17 J. 1. f che far 
whereby the mayor, jurats and commonalty, are to men; but 


chuſe jurats out of the inhabitants. Aves; 


charter, 

| they are to 
be choſen by the mayor, jurats and commonalty, out of the inhabitants ; An election 
cf a jurat according to the former charter is bad, | 


And 


F 


P 296 


Rringing a 
writ of 
error is a 
waiver of 
irregularity 
in entering 
the judg- 
ment, 


that this judgment was irregularly ſigned. 
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And it was argued laſt term by ſerjeant Eyre for 
the defendant, that both theſe charters are conſiſtent; 
for the mayor and jurats may have a right of 
chufing *jurats out of the freemen ; and it may alſo 
be neceſſary for the commonalty to concur in an 
election out of the inhabitants. @—_ trig 25 
Sed non allocatur. And judgment was now. given 


for the crown. 


Keate and another againſt Watſon. 


OTION to ſet aſide a judgment for Irregu- 
larity. And on the report of the maſter, the 

caſe appeared to be this : 
The plaintiff obtained a verdi& in Eaſter term, 
and after entring rules, not upon the paſtea, but in 
the place where the rules to plead are entred, he 


ſigned judgment, 18 October following. Afterwards 


the defendant took out a rule to be preſent on the 
taxation of coſts, and alſo brought a writ of error; 


and before the taxation of coſts the plaintiff died. 


And it was inſiſted by Mr. Marſh and others, 


But per curiam, the bringing of a writ of error 
admits a judgment, and is a waiver of the irregulart- 


ty. And therefore they denied the motion. 


And ſerjeant Draper (who was counſel againſt the 
motion) ſaid, that the taking out a rule to be 
preſent at the taxation of coſts, is alſo a waiver of all 


irregularities; and he cited a caſe where it was ſo 


determined. But of this point the court now gave 
no opinion. | 


Hutchins 
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* Hutchins againſt Hutchins P 297 


OTION by Mr. Ford to ſet aſide an award, n our 
becauſe it appeared on the face of it not to vill not ſet 


3 a 11 1 fide an 
final or mutual, and for other defects appearing — 


on the award. And he argued, that the court ex- deſeds ap- 


erciſes a diſcretionary power in granting attachments pearing 
for not complying with awards. As where an action but only 


is brought on an award, the court has refuſed an for fraud 
or corrup- 


attachment; and yet there is no exception in the tion in the 
ſtatute. And in the caſe of Cowell and Walter, ( a) arbitrators. 


| Poſt. 299. 
(about three or four years ſince) an attachment was 10 W. z. 


_ refuſed, becauſe it appeared that the arbitrators had . x5. 
choſen an umpire after the time appointed. And (% e 


v. Valter 


if an award is null, as this appears to be, it falls 2 Key. 66. 


within the intent of the act; which, as appears from 79 * Barn. 
the caſes before mentioned, ought to receive an 5 
equitable conſtruction. | | 

But per curiam, an award cannot be ſet aſide, un- 
leſs it be for fraud or corruption in the arbitrators, 
becauſe to theſe caſes only the ſtatute extends. 'To 
which point Page juſt. cited Hardeſs and Morris. 
And Lee C. J. ſaid, he remembered this diſtinction 
to be made by Mr. juſtice Powell; that the court 


will not ſet aſide an award for defects appearing on 


the face of it, but this is a good reaſon againſt 
granting an attachment for refuſing to perform it. 
The motion was therefore denied. 


| Thruſlcut, 
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8. c. 28tra, Thruſtout, on the demiſe of Park and his wife, 


< \- a againſt Troubleſome. 
109 4 64s \ FFOTION to ſtay proceedings in an c<jettment 
|| in a ſubſe- brought in this court, until the plaintiff has 


quent diſcontinued another ejectment brought before the 
wo 19 a” preſent action on the ſame title, and for the ſame 
former lands, in the Common Pleas. 1 | 


«grey *  *And it was ſaid by ſolicitor general Strange and 
fortheſame Others, in ſupport of the motion, that this has been 
the lame frequently done, particularly in the late caſe of Dor- 


title. mer and Parkhurſt,(a) where Dormer brought another confi, 
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1 * P 298 ejectment, pending the ſpecial verdict in a former he p 
1 . ejectment; and he was ſtayed from proceeding in te ec 
1 the new ejectment till the verdict ſhould be deter- te 
mined. e . to ap 

And per curiam, the preſent application is very for th 


reaſonable, in order to prevent vexation: And they 

cited Salk. 255, 258. which is contrary to 1 Sid. 279. | 
And Chapple juſt. ſaid, the reaſon of ſtaying proceed- — 
ings in one ejectment where another is brought, is, 


decauſe the firſt cannot be pleaded in bar of the A 


other. | 
The rule therefore to ſhew cauſe for ſtaying the that a 
proceedings (which was oppoſed by Mr. Ketelby) the Ct 
was now made abſolute. | that 
e It was 
: that in 
FTrarrell's and t 


receive 


B . 8 82 


{ 


FarrelPs caſe. : 


E LEN | : 5 8 i ry A perſon 
R. Farrell, an attorney, having been com- committed 


VI mitted for a groſs contempt of the court; viz. for 2 8roſs 


contempt, 


perſon in cuſtody, it was moved by Mr. Marſh, the 34 the 
day after the commitment, (being the laſt day of the cm 
term) that he may be bailed. And he argued, that Tirmens, 
the commitment is not in the nature of puniſhment, r 
but in order to enforce the party to anſwer on in- vonſent. 
terrogatories, who may purge himſelf thereupon. 
And he mentioned the caſe of one Willis an attor- 
ney, who was bailed the day after his commitment 
for a contempt. ; | 
But the court ſaid, the commitment is now to be 1 
conſidered as a puniſhment : And therefore though 3; ms 
the proſecutor conſented to the party's being bailed, 352. 


the court refuſed to bail him, in order to preſerve 


the dignity of the *court : But they gave him leave * 299 


to apply to a judge at his chamber in the vacation 


j 74 


for that purpoſe. | "8 ; * 


ET — „ 
1 5 p 


— —— 
— 
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N attachment was prayed for non- performance A bar , 

of an award. Againſt which it was objected, — A 
that an action of debt has been already brought in an cin 
the Common Pleas on the ſame award. And alſo , 


that the arbitrators have miſbehaved themſelves, catnor © | 
lt was replied by ſolicitor general Strange and others, van 


that in theſe cales the party may proceed both ways, for non- 
and the court will only take care that he do not Pi | 


: , / mance of 
receive a double ſatisfaction. Salk, 73. ir, without 
| | And diſcontinue 
ing the 
action. 


for extorting, by menaces, a bill of ſale from -A cannot de 
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And per curiam, though a miſbehaviour in the 

arbitrators is a good reaſon for moving to ſet aſide 

an award, it is not proper to ſhew it for cauſe againſt 

an attachment. But (for the other matter) Lee C. ]. 

Ante 297. ſaid, he believed it had been determined, that after 

the party had made his election by bringing an 

action, the court ought not to grant an attachment. 

And the court would grant no other rule in the 

principal caſe than a rule for an attachment, on the 
plaintiff's undertaking to diſcontinue his action. 


8. P. Stock v. Huggens, Caf, T. Hardw. 106. 


>. 


#u 


3s Hinds againſt Thompſon. 


3 OTION by Mr. Filmer for a prohibition to a 
is applied ſuit in the ſpiritual court, for calling a wo- 
Or to a 


foit in the man whore ; upon a ſuggeſtion that a woman lived 


ſpiritual in the pariſh of St. Augu/tine in Briſtol, or in ſome 


: { | . . N 5 17 
calling z Publick place in or near the neighbourhood thereof; 


woman, and that there is a cuſtom, that whores and lewd 
whore, on women are puniſhable in the courts of common law 


the ground : . 
of its being at Briſtol, and allo that the calling women whores 


_ actionable. or lewd women is puniſhable in the common law 


by cuſtom X g i 
in a certain courts there. And an affidavit was produced of the 


place; it cuſtom. 
muſt ap- : 


pear by affi- 


davit that there is ſuch cuſtom there, and alſo that the words were ſpoken within the 


It 


— a 
* 


PU eit was objected by Mr. Deniſon, that "theſe F 300 
ſide words being of à ſpiritual nature, the cuſtom and 

inſt matter here ſuggeſted ought to have been pleaded 

1 below, where perhaps it would have been admitted, 

fter and then there would be no need of applying for 

an a prohibition: But if it was denied, the court would 

nt, grant a prohibition, becauſe then it would appear 

the not to be triable there. 1 Vent. 10. 2 Salk. 551. 

the But ſuppoſing that it is not neceſſary to plead this 


below, it ought (at leaſt) to be verified by affidavit ; 
whereas here the affidavit is only of the cuſtom, 
without ſhewing that the words - were ſpoken in 
Briſtol, and that the woman lived there; which laſt 
circumſtances do not ſufficiently appear even by the 
ſuggeſtion. 2 Salk, 549. Saville and Kirby, (a) Hil. (a) 20 Mo, 
3G. 1. A prohibition was there prayed to a ſuit Ante 287, 
in the ſpiritual court for calling a woman bawd, Poſt 301. 
upon the ſuggeſtion of ſuch a cuſtom as the preſent ; 
to which it was objected, that there was no affidavit 
of the cuſtom, and of the words being ſpoken in the 
place: And the motion was denied. 
To this it was replied (amongſt other things) by 
Mr. Filmer, that where a prohibition is prayed to a 


0 2 libel for ſuch words ſpoken in London, it is only on a 

WO- | ſuggeſtion of the cuſtom, and that the words were 

ved ſpoken, and that the party lived there; and there is 

me no inſtance of any affidavit being produced. (And 

of; ſo Mr. Moreton, one of the city counſel, ſaid, was the 

wd practice.) And Mr. Filmer cited Cook and Wing field, 

law (b) Paſ. 9G. 1. Motion for a prohibition to a ſuit (41 zus. 
res for words ſpoken in London; but it being after ſen- 355. 
law tence, the prohibition was refuſed, becauſe the court an, 
the ſaid, they could not take notice of the cuſtom: But 

they admitted, that if a prohibition had been prayed 


before ſeatence, a ſuggeſtion would have been ſuffi- 


n the cient, FP 
Bb 2 2 


Tee C. J. The rale is; that where a prohibition 
is prayed, for à matter not appearing on the face of 
the proceedings to be out of the juriſdiction of the 


alſo to verify it by affidavit. 1 Sal. 549, 551. And 
this ſeems highly reaſonable, becauſe other wiſe there 
may be a; prohibition; in every caſe. In Saville and 


puniſhable, in the temporal courts there; but that 
was not hy cuſtom, but by act of parliament, which 
act was produced: But becauſe it was not ſuggeſted, 
the court. took no notice thereof, And the reaſon 
of granting the prohibition there was, becauſe: an 
action was: brought before in the Mar/halſea for the 
Roe cafe. 7 gr e j 1 
Tr | The reſt of the court concurred in opinion, that 
. Fot zog. there ought to be an. affidavit of the words: being 


prohibition. And C. J. ſaid, he believed, that where 
prohibitions are prayed: to ſuits. for ſuch words 
ſpoken in Zondon, the practice always is to produce 
an affidavit. 1 


The 


P 301 court below, it is neceſſary not only to ſuggeſt, but 


where the words were ſpoken, the offence was 


ſpoken in B. and for want hereof, they denied the 


lord D. being a juſtice of peace, c. that defendant upon his 


| keeper of the ſaid foreſt: And it allo ſet out, that juitice. 


* , 
's * 5 ; 88 2 * *. . 
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A\ONVICTION upon the ſtatute of 3 V. & M. a manmay 
c. 10. againſt deer-ſtealing : And the convicti- be <onviet- 
; p TY 625 ER ' FRE ed of deere 

on ſet forth, that 30 May 1738. one T. B. informed | 


The King againſt Dore. © 


ſealing 


9 May, Ec. in a certain foreſt of the King called vie 


to a wit= - 


New foręſt, killed, took and carried away one red n<6, who 


| s „ WS 4,  depoſes it 
deer, c. without. the conſent of the Kigg, , or e ore wn 


one I. S. on the toth of the ſame May, ſaw a red ausl. it 


deer in the cuſtody of defendant, and the defendant appear tha: 
owned to him that he on the © day then before” de <onfelled 


' , $2 | 1 „the killi 
— hunted and killed the deer then in his ihe deer 
cuſtody, Co mentioned 


£ p 1 : 3 * 0 : 5 2 h * * 
And it was moved by Mr. Filmer to quaſh this formation. 


conviction; (1) Becauſe it is founded on a confeſſion . 

of the defendant made only to the witneſs; whereas 

by the ſtatute, the evidence ought to be by the 

e confeſſion of the party, or by the oath of one or 

© more credible witneſs *or witneſſes, before one or 

e more juſtices :?* So that the confeſſion is not ſuffi- * P 302 

cient, unleſs it be made before the juſtice. (2) lt 

is uncertain whether the deer, for the killing of 

which the defendant is convicted, be the ſame deer, 

for the killing of which he is informed againſt: For 

the words (on the day then before) may be under- 

ſtood, not only of the day next before, but alſe of 

any other day before the 1oth of May. * 
= | N 
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On the other ſide it was argued by ſolicitor gene. 
ral Strange, and fo reſolved by the court, (1) That 
though the confeſſion mentioned in the act, and there 
oppoſed to the oath of the witneſs, muſt be before 
the juſtice ; yet whatever the party hath owned to 
the witneſs, he may properly depoſe, and this is good 
evidence to ground a conviction upon, as by the 
oath of a witneſs. And Probyn juſt. remembered a 
caſe, where the oaths of two witneſſes were required 
by act of parliament, and there the confeſſion of the 
party before two perſons, and atteſted by them, was 
held ſufficient. (2) Though what is ſtated by way 
of evidence does not ſufficiently ſhew that the de- 
fendant killed the ſame deer which is mentioned in 
the information, yet it fully ſhews that he killed the 
deer then in his cuſtody, for which alone he might 
be convicted: And the words (then before) are to be 
underſtood according to common parlance, and to 
mean the day next before. The conviction was there- 
fore confirmed. Ex relatione alterius. 


N. By 16 Gee. 3. c. 30. the former acts relating to deer-ſtealing are 
repealed, | : | 


The King againſt Towning and others. 


3 JNPICTMENT againſt the defendants for having 


to indict- in their cuſtody eight nets and two guns for 


ment ſor . . 
nr mots catching hares, &'c. to which the defendants demur. 


and guns And it was objected by Mr. Deniſon, (1) That it 


for kilns goth not appear in this indictment that the defen- 


hares al- £ x 
lowed, dants were not qualified perſons ; and in the caſe of 


1. J. 1. The King and Bryan, the other day, the court 


bong ſeemed to be of opinion, that this is neceſſary to be 
P 203 | - ſhewn 


are 


And no counſel appearing on the other ſide, judg- 


 MICHAELMAS TERM, 12 GEO. II. 1938. 


ſhewn in proceedings on the game-laws. (a) The 
matter here charged is not indictable, as this is no 
offence at common law, and an indictment is not a 
remedy preſcribed by the ſtatutes relating to this ſub- | 
jet. 1 Show. 398. Salk. 45, 460. King and Sterne, 5.P. Re 
Hil. 4 G 1. In that caſe this exception was taken, Stra. 679: 
by ſerjeant Whitaker, to an indictment for catching an This third 


hare. (3) In the caption of this indictment it is not — vw 
ſaid, that it was then and there ſworn.” _ A. 


ment was immediately given for the defendant. 
Mr. Deniſon at the ſame time took the ſame ex- 


ceptions as above to the caption of another indict- 


ment againſt the ſame defendants : And he alſo ob- 
jected, that it does not appear to what time the ſeſſi- 


ons were adjourned. And judgment was there given 


for the defendants, no counſel appearing on the 
other fide. Ex relatione alterius. 
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of London 


*P 304 Hilary Term, 
12 Geo. II. 1738. . 


Sir William Lee, Chief Juſtice. 
Sir Francis Page, e 
Sir Edmund Probyn, & Juſtices. 
Sir William Chapple, Sn 


Driver againſt Driver. 


Thecuſtom OTION by Mr. Robin/on to make a rule ab- 
when M ſolute for a prohibition to the ſpiritual court, 
it is aQion- to ſtay proceedings there upon a libel for calling a 
able to call yoman whore in London; upon a ſuggeſtion only of 


a woman 


whore, muſt the cuſtom, that ſuch defamation in L. is puniſhable 
=pper by in the temporal courts. 


in order ! 
to ground a motion for a prohibition, V, Ante 7, 8, and the caſes there referred to, 


But 


0 Ei 


. 8 


But 


HxLARYT TERM, 12 GEO. II. 1938. 


But per curiam, there muſt be either a plea or an 

affidavit of the cuſtom; for without one of theſe 

there is no foundation for the court to proceed upon; 

as we cannot take judicial notice of the cuſtoms of 

London. And accordingly in a late caſe, where a Hud. v. 

prohibition was prayed to a libel for the ſame words Timy/, | 

ſpoken in Briſeol, [where there is the like cuſtom] "* *9* 

an affidavit thereof was inſiſted on. And Probyn juſt. 

ſaid, there is no difference between the cuſtoms of 

London and Briſtol, unleſs it be that the cuſtoms of 

the firſt are confirmed by act of parliament. : 
*Solicitor general Strange, ut amicus curie, ſaid, F 305 

that there was a caſe [the name of which he believed 

to be Argyle and Hunt] (a) where this very point (-) Sers. 


187. Fort. 


was litigated, and the court was of the ſame opinion 347. 
as has been now delivered: But there the objection 
was not taken till after ſentence, and conſequently 
too late, becauſe no objection, dehors the libel, can 
be taken after ſentence. 5 | 

In the principal caſe therefore the court denied 
the motion, though no counſel appeared againſt it. 


Carpenter 
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Carpenter againſt Davis. 


tl 
de 
The defen- CTION againſt an executrix ; to which the u 
_—_—— pleaded a retainer : And after a general de- ot 
allowed to murrer, and joinder therein, and after the cauſe was „ 
all 


d 
plea of zer ſet down in the paper, it was moved (laſt term) by 


retainer, by ſerjeant Draper, for leave to amend the defendant's 


addin 
fort + Lake plea, by adding a profert in curia of the, letters teſta - 


rament2'y, cutrix. And he produced the probate of the will; 
der in de. and founded his motion upon the ſtatutes of 27 EL. 


murrer and g. 5. and 4 A. c. 16. (/+ I. 5 * 


the cauſe. 


n Poa On the other fide it was now argued by digt 
to be argu- Agar, that as by this amendment the defendant will 
* make a new title, and the whole roll will be altered 
from the beginning to the end, this is not a caſe 
within either of theſe ſtatutes ; the firſt of which only. 
mentions imperfections, defects, or wants of form; 
neither of which this is. And by means of this ill 
plea, to which the plaintiff was obliged to demur, an 

aſſiſes hath been loſt. 
But per Probyn juſt. there are many inſtances of 1 
amendment after the cauſe has been put in the paper. 
And the probate being here produced, it will be ac- 
cording to the honeſty of the cauſe to ſuffer this 
* P 206 amendment. And it *was obſerved by him and 
Chapple juſt. that the words of the act of Queen Anne 


are very ſtrong, via. No advantage or hall 
* a 
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ec ſhall be taken of or for - the default of al. 
i wit ar the bringing into court letters teſtamen- 
„ tary, &c.” which are much ſtronger than if it had 
been ſaid, that this default ſhall be amended. 

The court therefore {Lee C. J. abſente) granted 
the amendment, on the defendant's paying coſts. 

Note ; Laſt term this cauſe was called on in the 
paper, but ſerjeant Draper, who was counſel for the 
defendant, then ſaid, that he was not ready; where- 
upon the cauſe was adjourned ; ſerjeant Agar, on the 


other ſide, mentioning his objections, and (amongſt 


the reſt) the want of a profert. And immediately 
after ſerjeant Draper made the above motion. 


L angley againſt Blackerby. 


OTION that the plaintiff may be admitted to Plaintiff 


33 . may be al- 
proceed in forma pauperis, in his action com- towed to 


menced againſt the defendant, upon the uſual affi- ue n form@ 


pauperts, at 


davit. Againſt which it was urged by Mr. Benny, any tage of 


that he hath proceeded as far as a rejoinder, without che cauſe. 
having made ſuch application, and therefore ought - 
not now to be admitted as a pauper. 
But per curiam, as the judges are impowered by stat. 23 H. 

11 H. 7. c. 12. to admit perſons to ſue in forma pau-* © 5 
peris in the beginning of a proſecution, they have a 

power thereby implicitly given them of doing it at 

any time afterwards. And therefore they granted 
the motion, 
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12 _ Je King againſt the inhabitants of Norton. 


* der of two juſtices for the removal of Eilan 


ed woman Burmingham from Stretford to Norton, and alſo an 
is ſepended; order of ſeſſions confirming the ſame. And the prin- 
cannot be cipal and only objection upon which the court below 
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under it, 


during the huſband of the pauper is dead. And he argued, that 
covertüks. it being ſtated only, that the huſband was a native 
& of Ireland, and left his wife, and went abroad, 

5 ſeveral years ago, and hath continued ſo ever ſince, 

© and where he now is or reſides they know not,“ 

he may, for aught appears to the contrary, be alive: 

And if ſo, the wife cannot be ſent to Norton, where 

it is ſaid in the order her ſettlement was “ at and be- 

* fore her intermarriage.” And Sir Thomas cited 

| the following caſes : The pariſhes of Fanwick and of 
(s) Called Marſon, (a) Trin. 1 Geb. 1. It was there declared by 
Iles, the chief juſtice, that the ſettlement of a woman, who 
Bur. S. C. marries a vagrant, is ſuſpended during the coverture; 
123-19 and that as the huſband cannot be ſent to the place 


Viner. 410. 
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The pariſhes of Shadwell and of St. Fobn in Wapping, 
(4) Bur. (hb) Trin. 9 G. 1. One Ridley a vagrant, having no 
5. C. 134. ſettlement, married a woman who had a ſettlement 
in St. John's Wapping, and had four children by her 


The maiden > infra by Sir Thomas Abney to quaſh an or- 


remove. gave any opinion was, that it doth not appear the 


of the wife's ſettlement, ſo neither can the wife her- 
ſelf, becauſe a hufband and wife cannot be parted. 


born 


9 TETTRITC c * 


HILARY TERM, 12 GEO. II. 1738. 


born in Stepney. And it was held, that the children 

were not fettled in the place where they were born, 
but where the wife had a ſettlement; hut that this was 
ſuſpended during the coverture, and it revived again 
upon the death of the huſbanſ - 

On the other ſide it was argued by Mr. Deniſan, 
that ſufficient matter is ſtated in the ſeſſions order to 
{hew the huſband is dead; and it has been determin- 
ed, that if a woman marries a man who never had a 
legal ſettlement, after her huſband's death ſhe may , 


n 8 A 


3 4 re EMEA A 


CO EO TE PPP c e 
— — — 4 „ * — a 8 
be -s LI 5 
- - 


a be ſent to the place of her laſt ſettlement, and ſo P 308 8 
— may alſo the children of the marriage. The only | 
n- reaſon wherefore a. woman cannot be ſent to the 

_ place of her ſettlement in the life-time of the huſ- 

he band is, becauſe the huſband and wife cannot be 

_ ſeparated; but this cannot happen here, becauſe it 

ve appears, that ſuppoſing the huſband to be alive, 

id, he is at leaſt abſent. The queſtion therefore is, 

ce, where the woman is to be fent, Now the act 

, 29 of removals dire&s, that perſons ſhall be ſent to 

1 the place of their laſt legal ſettlement: And there is 

0 no ſuch thing as the ſuſpenſion of a fettlement. If a 

pe- man marries a woman who has a freehold or leafe- 

ted hold eſtate, the huſband and wife cannot be removed 


| of from the place where the lands lie. To which laft 
point the court agreed, becauſe it is the eſtate of the 
huſband, SO, 
But the court was unanimouſly and clearly of opt- 
nion, that this order is ill, becauſe it does not ap- 
pear that the huſband is dead; but rather the con- 
trary, it being ſtated, that where he is or reſides they 8 
know not. For if the huſband has no ſettlement, Bur. 8. C. 
the wife cannot be ſent any where, becauſe they are 377. 
but one perſon, and it is againſt the law of nature to Nunny, : 
ſeparate them; and if juſtices. of peace had fuch 255-50 
power, they would have in effect the power of di- go. 
vorcing. For this reaſon the wife's fettlement dur- 
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ing the coverture is ſuſpended but after the huſ. 


band's death, both ſhe and her children may be ſent 


to the place where ſhe was laſt ſettled : And ſo it has 


been determined. | 14114; Dy 
Both the orders were therefore quaſhed.. - 


It has been ſince determined that the maiden ſettlement is zo? ſuſpended 
by marriage. Rex. v. St, Botolph's. Bur, S. E. 267. Sayer, 198. ; V, Cald, 
39. 206. 236. 371, 1 e wc ; 


/ 
Deakin againſt Cartwright. 


F 


The plain. | HIS cauſe was tried in London at the laſt fit» 
tiff figned ting in Michaelmas term laſt, being the day 


1 before the end of the term, upon a diſtringas return- 
term, able the laſt day thereof. The plaintiff ſigned judg- 


rock ur a. ment after the term, and took out a cap. ad ſatisfa- 
. « | 
ed the firſt ciend, teſted the firſt, and returnable the laſt day of 


able he lag the ſame term, and alſo a ze/tatum capias, "teſted the 
day of the laſt day of that term, and returnable the firſt day of 


and alte the preſent. | = SN 
And it was moved by ſerjeant Afar to ſet aſide this 


rgſlatum 
capias teſted | . . : : 
fe aſt day 19/7412 Capias, as not being warranted by the judg 
of that ment. | 

— Againſt which it was argued by Mr. Filmer, that 


returnable 7 : i oF 
on the fir this is a judgment of Michaelmas term, and relates 


day of the to the firſt day thereof: And ſo it was held in Fuller 


next term; 


this held to and Jocelyn, (a) the executor of lady Twiſden; which 


reg was of a judgment entered up on a warrant of attor- 
= ** ney. And he alſo cited the two following caſes, 


andreſe- 


+ par Ne Greaves and King () Mich. 11 Geo. 1. There the 
-— judgment was ſigned 14 February 1722. and the exc- 


* P 309 cution was teſted 12 February 1723. and the queltion 


INE e 
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was, whether the execution was regular, there being 
no /tire facias to revive the judgment: And the 
court was of opinion, that the judgment related to 
the firſt day of the term, and conſequently there was 
more than a year between the judgment and execu- 
tion: But two of the judges held, that it would be 
= hard to ſet aſide the execution, becauſe it was taken 
out after the year by relation only, and nothing ap- 
pears to have been done afterwards in the caſe. Mil. 
lar and Bradley, (c) Mich. 10 G. 1. Error of a / 8 Mod. 
judgment in C. B. and it was affirmed here the laſt **9 
paper day in Trinity term: The judgment was ſigned 
the laſt day of the term, and the cap. ad ſatiſ. was 
teſted the ſame day. And upon motion to ſet aſide 
the execution, it was held to be well warranted, for 
that the judgment relates to the firſt day of the term. 
And in the principal caſe it was held clearly by the 
ſit- whole court, (Chapple juſt. abſente) that this execu- 
tion is well ſued out. For all judgments ſigned in 


arn- the vacation, before the eſſoin- day of the ſubſequent 
10g- term, are judgments of the preceding term, and re- 
wo. late to the firſt day thereof: And the term being con- * P 310 


ſidered but as one day in *law, the party may take 
out execution teſted at any time in the ſame term of 
which the judgment is. And Lee C. J. cited a caſe, 
(which, he ſaid, is much ſtronger than the preſent) 
between Sir John Parſons and Gill, (d) Mich. 13 (% 14. © 
. 3. in B. R. Judgment was there ſigned between RY: 695: 
Hilary and Zaſter term, and in the ſame vacation the Wen 1340 
defendant died; and after his death a fieri facias was 
taken out, teſted the firſt day of Hilary term; and 
the goods of the deceaſed in the hands of his execu- 
tors were taken thereupon. And the court held, 
that as to the party againſt whom the judgment was, 
his goods were bound as from the teſte of the execu- 

„ tion; 
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tion; though it was otherwiſe as againſt purchaſers lor 
by act of parliament, and confequently the execution 

was regular. tr d opens rota 1h. wv 07 
Motion therefore denied. 1 lo xc in 
After the court had delivered their reſolution, 
ſerjeant Agar ſaid, that there was a cafe: between 
Lge and Sir Jahn Stanhope exactly agreeable 
thereto. is: omg 2 1 
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_ The King againſt Pierſon and others. 


— 


Informati- 


e Menlo by folicitor general Strange for an in- 
againſt formation againſt one Pierſon, lord QHulſtone, 
cube and feveral other perſons, upon the following caſe: 


concerned | 
ininveiging The ſaid Pier on, who was the eldeſt ſon of one of 
INTE the ſtewards of the earl of Tankerville, and in low 
of Chancery Circumſtances, but related to the Tankerville family, 
. by divers inſinuations and practices (as it was expreſſ- 
to marry ed in the affidavits) took away one Mary Eads, an 
man much heireſs, a little under ſixteen years of age, and worth 
her. 10000!. perfonal eſtate, and goo/. per ann. from rhe 
Though cuſtody of Mr. Brierton, to whoſe guardianſhip ſhe 


the Court | a 5 \ 2 
of Chance had been committed by the court of Chancery, (he 


Adel Pu- being the young lady's uncle on the mothers fide) 
for the con- and afterwards married her. And in the manage 
v. N . ment of this affair Pierſon was aſſiſted by lord Ou. 
Therp. 5 one, (the eldeſt ſon of the earl of Tankerville, and 


— by ſeveral ſervants of the counteſs of Tanger ville, who 
Rep. 27. acted under the directions of lord Ofieone : And a 
f „ Chaplain of the ſaid æarl, by the like directions, appli - 

| Mod. 39. ed to another clergyman (one Borret) to marry the 

- *P 311 young lady, promiſing him a reward from lord O. 4 

which he did accordingly, without a licence. er 
| RR | or 
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lord O. was preſent at the marriage, and gave the 


lady away, and made Borret a preſent of 100. 
Againſt this motion it was argued by ſerjeant Eyre, 

Mr. Noel and Mr. Deniſon, that this being a taking 

away without force, it is no offence at common law, 


eſpecially as the woman appears to be of age of con- 


ſent. 4 Mod. 145. Neither does the preſent 


caſe fall within the ſtatute of 4 P. M. c. 8. For 
(1) It doth not appear that the perſon who married 


the lady is fourteen years old, as is required by the 
ſaid act. (2) Here is not properly any taking or 
* conveying, all being done by the lady's conſent. 


Ihe words of the act alſo are, that if any perſon ſhall 


e unlawfully” take or convey, c. which muſt 


mean ſuch a taking as was unlawful before; and that 


was only a taking by force. (3) The young woman 
was not taken from the poſſeſſion of ſuch an one as 
is deſcribed by the a@, becauſe ſhe was then above 
fourteen, at which time a guardianſhip: in ſocage 
ends. Ratcliſis caſe, 3 Co. 37. And it was alſo 


urged, that this lady being a ward of the court of 


Chancery, the defendants are properly puniſhable by 
that court; and they have been already puniſhed 
there. [And to ſhew this the proceedings in Chan- 
cery were produced; whereby: it appeared that the 
principal parties had been committed to the Fleet, 
and had paid the doſts.ei !!! 14 
In ſupport of the motion it was argued by the ſo- 
licitor general, ſerjeant Draper, and: Mr. Marſh.» 


And the whole court were clearly of opinion, (1) *P 312 


That this is an offence at common law: For the t 

Ing away a young woman under age; againſt the con- 
ſent of her father, though it be without: force, and 
with her own conſent, is certainly puniſhable: at com- 


mon law; as appears by The King and Twi/letonf,  . 


Sid. 387. 8. 0. 1 Lev. 257. And 2 Mod. 130. was alſo cited at the 
Bar to the ſame Point. TEES. 3 ; 
Ct. 
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HILARY TERM. 12 GEO. II. 1738. | 
n is in point : And the ſaying in 4 Mad. 14 5. to 


the contrary, is not only extrajudicial, but probably wo 
miſreported. Now there is no difference at common ry f 
- law:between taking away a minor againſt the conſent 2 
of her father, and of a lawful guardian; a guardian — 
having (as the C. J. obſerved) the ſame remedy for = 
taking away a ward as the father hath : namely, an : 
action of treſpaſs, or a writ of.raviſhment of ward. 1 
And (Probyn juſt. faid) formerly if a lord married 8 
his ward to — diſparagement of ſuch ward, though 550 
he was intitled to. the profits, yet he Joſt his wardſhi ; wy 
for the principal injury is the effecting an improper N 
marriage, it being not ſo material (as Cbappie juſt. 4 
obſerved) from whoſe cuſtody the minor is taken. oo 
And the C. J. aid taking chis as à combination for * 
bringing about this marriage, Which. plainly appears . 3 
to be to the el er of the Hay, it is oertan. * 
criminal. In 
idle whole court ſeemed alſo ſtrongly inet to Fr 
be of opinion, (2) That this is a caſe within the ita- WF gere 
tute of P. M. For (1) As to the objection, that a 
Piet ſan doth not appear to be above fourteen, the P 5 
— which hath been given at the bar is ſufficient, P 1 
ia. that unleſs it be ſhewn on the other ſide, this court 3 
Ane to intend that any perſons are not proper ſub- * 


jects of the laws of the land. (2) It is not neceffar © 
by the act, that the taking away-ſhould be by force, 
or againſt the confent of the infant; for the words of 6 
the preamble are, either with flight or force :] and 7g 
there is a penalty inflicted on the perſons conſenting. | 
And though in this caſe the lady was of ſufficient age 
as to contracting matrimony, yet ſhe: was not of age 
of diſeretion to Jdrrerfor herſelf in a matter of ſo great 
conſequence: (3) The woman was here taken from 
P z 3 uch a per ſon as had the lawful cuſtody of her, not- 
| withſtanding ſhe was above the age of fourteen : For 


| cery 
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bly ! cer) appoints a guardian, fuch Kaus doth} not 
] MW ceaſe on the ward's attaining fourteen, unleſs ano- 
ther guardian be then appointed. And ſo it is of a 
di guardianſhip in ſocage; though at that age the ward 
oe WY hath a right to chuſe another guardian. And (by the 


y for C. J. and Probyn juſt.) the court of Chancery had 
. originally the care of infants; but afterwards it was 
riet given by the ſtatute of 32 H. 8. c. 46. to the 


ouch court of wards and liveries; and when that court 3. .. 
2 was diſſolved, it was reveſted in the Chancery. 3 Car. 2. c. 
ban. Ca. 1 36. As to the commitment by the court“ 
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_ of Chancery, that was for a contempt only; and _ 
05 ' WH therefore it is no reaſon againſt puniſhing the defen- 
5 dants for the ſatisfaction of publick juſtice, and by 


way of publick example. And (as the C. J. ſaid) 
Feu it would be of ill conſequence to make any difference 
between the principals and ſuch of their under. agents 
do were privy to the deſign. 

. | ſtz Upon the whole therefore, whether this be confi. 5 
25 * dered as an offence at. common law, or upon act of 
a parliament, or in both ways, an information | is pro- 

, the per. 


* rene 


3 And an innen was accordthifly granted 
=. againſt Pierſon, lord Ofſulftone, the two clergymen, 


and all the ſervants who were concerned in and privy 

to the affair. | 
Note ; When the proceedings in Chancery were 

firſt produced, the court refuſed to ſuffer them to be 

read, becauſe no affidavit was offered to authenticate 

them. However, leave was then given to make ſuch 

an affidavit. And upon another day, this being pro- 

duced, Mr. ſolicitor objected to the reading of it, be- 

cauſe it was not intitled; And {per Page and Probyn 8. p r 704: 

juſt. ) the rule of the court is, that when an inforal; v ovens 

tion is firſt moved for, the affidavits are not intitled ; 99 

but the affidavits produced upon the ſhewing cauſe B R. 607. 

ought always to be intitled, becauſe then *there* P 314 

Cen. is 
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is a cauſe in court. However, the affidavit being 


now made in court, it was permitted to be read. 


The inhabitants of Clifton and Churcham. 


— 


stat. 12, 13 AA N order was made by two juſtices for the re- 
Rs. moval of a pauper and his children from Clifton 
ering town. to the pariſh of Churcham ; which order, upon ap- 
nn — peal, was quaſhed: And the order of ſeſſions ſet out, 
riſhes to that the party was laſt legally ſettled in the hamlet of 
provide tor Hindbam within the faid pariſh of Churcham, and that 
poor, is not the ſaid hamlet hath diſtin& officers of its own, and 
confinedt0 provides for its own poor. | RE 

named in And it was moved by Mr. Taylor to quaſh this 
the act. ſeſſions order, becauſe by 43 El. c. 2. a townſhip or 
hamlet cannot provide for their poor, or have proper 
officers appointed: And the ſtatute of 12, 13 Car. 

2. c. 12. (J. 21.) which impowers townſhips in large 

pariſhes to provide for their own poor, extends only 

to the counties therein mentioned. 2 Lev. 142. 8. 

C. 3 Keb. 422, 460, 494, » (S. C. Freem. 412. 

vide Caldecot 89. n. + by dect ; EE >: 

But per curiam, the act of Car. 2. extends to all 
+ 3 Bur, Counties, it being equally beneficial f to all; and the 
1614 contra. Counties there ſpecified are mentioned only as in- 
i ſtances. And ſo Lee C. J. ſaid it was determined, 
748 accord. UPON great debate and conſideration, in the caſe of 


Ce) Cas. of The inhabitants of Stokelane and Doulting, (a) Hit 


Sett. & Re- 


mov. 43. 11 4, which caſe hath been ever ſince adhered to. 


Foley 98. | 
Fort, 219+ 2 Salk, 486. Marg. V. Bur, S8. C. 37. 


And 
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"5 Il And he denied the caſes cited to be law. And he 
8 ſaid, that a pauper may be ſent to an extraparochial 

place, for which officers are appointed. | 

The motion was therefore denied. 
3 Stra. . 
| | 1105. 
*Smith on the demiſe of Dormer, againſt Parkhur/# * P 315 
| and others. „ 

re- 3 
ifton 
ap- = N 1 
out, Jectment: And upon a trial at bar a fpecial verdict eee 
et of was found. But before judgment was given ae ee 


that i thereon, or the ſame was argued, it was moved on Ws 
1— 


and behalf of the defendants, that there might be a new gence being 
. trial, becauſe it was found that at or before the leyy- doubtful. 
this ing of the fine, [which was part of the defendant's 3 
p or Bf title] the conuſors were not, nor either of them was, granted af. 
ſeiſed or poſſeſſed of the lands in queſtion, or any part ba Sag 
thereof T; and this (it was ſaid) was a fact found Whether it 
againſt evidence, it having been proved, that the e _ 
conuſors had before received part of the rents of the ter a ſpecial 


eſtate, which was not contradicted by the plaintiff's e 


leffor of the plaintiff, was ever in poſſeſſion. je yarn 

On the other fide it was argued by Mr. Chute, at bar in 
Mr. Bootle and others, who ſaid, that this verdict 4. Cowp 
was not againſt evidence. And their principal objec- 621, 622. 
tions (ſo far as the ſame might be collected from the 
reply, and the opinion of the court, for the reporter 
was not preſent when cauſe was ſhewn againſt the 
motion) were, (1) That a new trial (which is a 
modern, invention) ought not to be granted — 

| | 1 g trial 


evidence; and it did not appear that Dormer, the ther it may 
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trial at bar, by reaſon of the ſolemnity of ſuch, trials. tr 
Wheeler and Honour, 1 Keb. 165. S. C. 1 Sid. 58, m 
5 Mod. 348. Argent and Sir Marmaduke. Darrell, 4. 
„tb. 500. 8. C. 2 Salk. 648. Groſvenor and ha 
te Pe Fenwick, 2 Salk. 650. 8. G, Fur. 156. R a 
is material that this is an ejectment, which is not final 
in its nature, as other actions are, but the party N 
againſt whom the judgment ſhall be may bring a new I. 
ejectment. Argent and Darrell before cited. Lady tri 


AY 3 Layton againſt Layton, (a) in the Exchequer, Hil. 4 au 
3 G. 1. Ejectment, and after a verdict found for the 2 
3j. Plaintiff, a new trial was prayed; but Mr. baron tri 
| Montague was againſt granting it, becauſe it was in in 
*P 216 ejed ment: However, the other judges being of ano- the 
3. ther opinion, a new *trial was there granted. (3) Anew is 
trial ought not to be granted after a ſpecial verdidt. Wl tri: 

The minutes thereof are always ſigned by the coun- MW of 


ſel on both ſides ; and therefore it ought to conclude 
both parties. Beſides, the defendants are too early 
in making this application, as no opinion hath. yet 
been given upon this verdi&, which poſſibly may be 
for the defendants. Eve | 
It was farther objected, that a new trial ought not 
to be granted againſt the honeſty of a cauſe ; and 
this in the preſent caſe is with the leffor of the plain- 
tiff, he being clearly intitled to the eſtate in queſtion, 
according to the intention of the makers of the deed 
of ſettlement, upon the conſtruQtion of which the 
matter depends: And it would be very hard that his 
VE Tight ſhould be taken away. This caſe is therefore 
8 ſimilar to an adiion brought for burning an houſe by 
5 Mod. 88. negligently keeping a fire; where if the defendant 
is acquitted, the court will not grant a new trial. 
And it was alſo urged) the evidence of one or 
two witneſſes ought not to overturn the finding of 
twelve gentlemen of figure and fortune, who might 
too be governed by their own knowledge. Hale" 
Hijt. of the law 256. And the granting of a _ 
| | - | - tris 
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trial would be in eſfect imputing perjury to them, It 


may alſo occaſion perjury in witneſſes, becauſe when 
a new trial is granted, they may be prepared before 
hand, as it muſt be then known upon what circum- 
ſtances the caſe gebend oi 

In ſupport of the motion it was argued. by ſerjeant 
Wright, Mr. Hollings, Mr. Filmer and others, (1) 
That there is the ſame reaſon for granting a new 
trial after a trial at bar, as after a trial by delegated 
authority, where. the verdict is againſt evidence. At 
niſi ou there is often a ſpecial jury, as well as on a 
trial at bar: And the ſolemnity of the latter is only 
in regard to the dignity of the court, before whom 
the caule is tried. The ſolemnity of this kind of trial 


is therefore a ſtrong argument in *favour of a new * 
trial; for if a new trial is grantable on the certificate 


of a ſingle judge, it ſeems more reaſonable to grant 
one where the jury act contrary to the direction or 


againſt the opinion of the four judges. The reaſon 
of granting new trials originally (which is of con- 


ſiderable antiquity, as appears by Szy/e 462, 466. 
Keb. 49. Salk. 648.) was the great difficulty of 
ſucceeding in attaints, it being rare for one jury to 
convict another, leſt they ſhould fall one time or other 
into the ſame condition, Now in all caſes where an 
attaint lay, a new trial (which is a more known, 
ſhorter, and more beneficial method) may be grant- 
ed; for where a verdi& is found againſt evidence, 
it is a ſtrong proof of corruption in a jury. Beſides, 
an attaint is in ſome caſes impracticable, becauſe it is 


F 317. 


not ſufficient to ſupport an attaint, that the verdict was 


found againſt evidence, unleſs there be ſome further 
proof of corruption in the jury; and therefore in ſuch 
caſes there is no other remedy than the granting a 
new trial; for the jury cannot be fined. Vaugh. 145, 
146. 1 Keb. 864. The granting of new trials 1s 
therefore for the ſake of - juſtice ; And the _ has 
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trial at bar, by reaſon of the ſolemnity of ſuch trials, 
Nheeler and Honour, 1 Keb. 165. S. C. 1 Sid. 59. 
5 Mod. 348. Argent and Sir Marmaduke Darrell, 
Carth. 50. S. C. 2 Salk. 648. Groſvenor and 
Fenwick, 2 Sal. 650. 8. C. Far.“ 156. (2) 1 
is material that this is an ejectment, which is not final 
in its nature, as other actions are, but the party 
againſt whom the judgment ſhall be may bring a new 
3 ejectment. Argent and Darrell before cited. Lady 
671. 2 Bro Layton againſt Layton, (a) in the Exchequer, Hil. 4 
P. C. 217 G. 1. Ejectment, and after a verdict found for the 
plaintiff, a new trial was prayed; but Mr. baron 
Montague was againſt granting it, becauſe it was in 


i. e. 7Mod. 


p 216 ejectment: However, the other judges being of ano- 


ther opinion, a new *trial was there granted. (3) A new 
trial ought not to be granted after a ſpecial verdid. 


The minutes thereof are always ſigned by the coun- | 
ſel on both ſides; and therefore it ought to conclude | 
both parties. Beſides, the defendants are too early | 
in making this application, as no opinion hath yet | 
been given upon this verdict, which poſſibly may be 


for the defendants. 


It was farther objected, that a new trial ought not | 
to be granted againſt the honeſty of a cauſe ; and | 
this in the preſent caſe is with the leſſor of the plain- | 


tiff, he being clearly intitled to the eſtate in queſtion, 

according to the intention of the makers of the deed 

of ſettlement, upon the conſtruQion of which the 

matter depends: And it would be very hard that his 

1 right ſhould be taken away. This caſe is therefore 

648. 653. ſimilar to an action brought for burning an houſe by 

5 Mod. 88. negligently keeping a fire; where if the defendant 
is acquitted, the court will not grant a new trial. 

And it was alſo urged) the evidence of one or 

two witneſſes. ought not to overturn the finding 0 

twelve gentlemen of figure and fortune, who might 

too be governed by their own knowledge. Hale! 

Hijt. of the law 256. And the granting of a neh 
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trial would be in effect imputing perjury to them. It 


may alſo occaſion perjury in witneſſes, becauſe when 
2 new trial is granted, they may be prepared before 
hand, as it muſt be then known upon what circum- 
ſtances the caſe will depend. : | 

In ſupport of the motion it was argued by ſerjeant 


Wright, Mr. Hollings, Mr. Filmer and others, (1) 
That there is the ſame reaſon for granting a new 
trial after a trial at bar, as after a trial by delegated 


authority, where the verdict is againſt evidence. At 
niſi prius there is often a ſpecial jury, as well as on a 
trial at bar: And the ſolemnity of the latter is only 
in regard to the dignity of the court, before whom 
the cauſe 1s tried, The folemnity of this kind of trial 


is therefore a ſtrong argument in *tavour of a new 


trial; for if a new trial is grantable on the certificate 
of a ſingle judge, it ſeems more reaſonable to grant 
one where the jury act contrary to the direction or 
zgainſt the opinion of the four judges. The reaſon 


of granting new trials originally (which is of con- 


ſiderable antiquity, as appears by Szy/e 462, 466. 


Keb. 49. Salk. 648.) was the great difficulty of 


lucceeding in. attaints, it being rare for one jury to 
convict another, leſt they ſhould fall one time or other 
into the ſame condition. Nov in all caſes where an 
attaint lay, a new trial (which is a more known, 
ſhorter, and more beneficial method) may be grant- 
ed; for where a verdict is found againſt evidence, 
it is a ſtrong proof of corruption in a jury. Beſides, 


an attaint is in ſome caſes impracticable, becauſe it is 


not ſufficient to ſupport an attaint, that the verdict was 


found againſt evidence, unlels there be ſome further 


proof of corruption in the jury; and therefore in ſuch 
cales there is no other remedy than the granting a 
new trial ; for the jury cannot be fined. Vaugh. 145, 
146. 1 Keb. 864. The granting of new trials is 
therefore for the ſake of juſtice ; And the court has 
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from time to time extended its own rules, in order 
to meet with and remedy ſuch inconveniencies as 
have ariſen. As for initance, a new trial was not 
formerly grantable for the miſdirection of a judge, 
[1 Sid. 226.) whereas now this is always done. 
And as the judgments of this court are not final, there 
is no ſolid reaſon why the finding of a jury, though 
it be on a trial at bar, ſhould be ſo. To this point the 
following books and caies were cited. Szyle 452, 


460. [which was ſaid to be the firſt printed caſe of 
2 Pern. 


granting a new trial]. 5 Mod. 348. 
378. S. C. Abr. Ca. Eq. 378. Muſgrave and Ne 
vinſon, (b) Eat. 10 G. 1. Mandamus to the 
defendant to ſwear in Sir Chriſtopher Muſgrave as 
mayor; and the defendant made a return, which 


was traverſed, and tried at the bar: And afterwards | 


a new trial was granted, becauſe the verdi& was 
againſt evidence, 


the law. 


King and the corporation of Beud- 
ley, (c Hil. 1. A. Afﬀter a trial at bar, a new trial 
was prayed by the defendants, becauſe a general ver. 
dict was found when a ſpecial one *was directed; 
and it was inſiſted by the defendants, that as the | 
crown, which was the proſecutor, never pays colts, | 
it ought not to receive any : But to this the court | 
ſaid, that the granting a new trial was purely diſcre. 
tionary; and if the defendants inſiſted upon not pay. 
ing coſts, this might be a reaſon againſt granting tt. | 
A new trial was however granted, upon the payment 
of coſts: And yet according to lord Coke, 
228. 4.) a jury may take on them the knowledge of 

Harding and Crew. An iſſue was there 
directed by the court of Chancery to try the validity 

of a deed; and the chief juſtice of Chefter (before 

whom it was tried) informing the court that he was 

not ſatisfied with the verdict, a new trial was grant. 
ed, becauſe an infant was concerned, and the mat- 
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ter in queſtion was of great value. And ſerjeant 22 or 
Wright now ſaid, that in lord Pratt's time, after a 7's v. K-- 
trial at bar upon the queſtion, whether a perſon was Raym. 
compos or non compos, a new trial was granted, be- 1369. Stra. 
cauſe the verdict was againſt evidence. (2) In eje&-* 
ment, where the verdict is for the defendant, there 

is no inconvenience in putting the plaintiff to a new 
ejectment, becauſe in ſuch caſe the poſſeſſion is not 
changed, (which is the reaſon mentioned in Salk. 

648.) But where the verdict is for the plaintiff, and 


againſt evidence, it is reaſonable to grant a new 
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trial, becauſe otherwiſe the defendant muſt be turned 1 
out of poſſeſſion, and a neceſſitous perſon may be let | i | 
33 in, who will perhaps hurt the eſtate in queſtion, by {38 
ch committing waſte. Beſides, the granting a new 130 
as trial is a leſs expenſive method than the ſerving ano- | 
36 ther ejectment; ſo that the former will be an eaſe to 
4. both parties. And to this point the following caſes 
ial vere cited: Layton and Layton, Hil. 4 G. 1. in Scacc'. ante 315. 
er. Ane trial was there granted, after a verdict for the 
d; defendant in ejectment, Mr. baron Montague only 
he W diſſenting : And yet Mr. baron Price, who tried the 
ts, cauſe, did not report, that the verdict was againſt evi- 
it WM dence, but only that if he had been upon the jury, 
re. be ſhould not have concurred in the verdict. And 
. dhe reaſon of granting a new trial there was, that it 


it. the defendant had continued in poſſeſſion, he might 
nt have diſmiſſed a bill then *depending, and retained « p 319 
. n Chancery, till the trial of the iſſue; which would 


of MW fave been to the great expence of the plaintiff. 

rc Lego, on the demiſe of Wheeler, againſt Pitt, Cd) (d Barnes, 
ity ich. 8 G. 2. in C. B. Ejectment, and upon a trial —f C. B. ny 

re before C. J. Eyre at Wetminfter, a verdict was given 408. 4 

„as bor the plaintiff. Afterwards a new trial was prayed, 11 
nt- MY becauſe it was a verdict againſt evidence; to which HR 
at- MW = vas objected, that a new ejectment may be brought. —_—_ 
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And the C. J. ſaid, that this is a good reaſon where 
the verdict is againſt the plaintiff ; but otherwiſe it is 
where the verdict is againſt the defendant, becauſe he 
muſt be turned out of poſſeſſion : And a new trial was 
granted. Baker, on the demiſe of Brown, and Petcher, 
Ce) Mich. 8 G. 2 in C. B. After a verdict in ejeQ- 


ment for the defendant, a new trial was granted, on 
the motion of ſerjeant Skinner, becauſe there was a 
Simple and 


ſuſpicion of forgery in one of the deeds. 
Hunt, Mich. 2 G. 2. in K. B. Motion for a new trial 
in ejectment, becauſe one of the witneſſes was ſud- 


denly taken ill, ſo that he could not attend the trial. 


And Raymond C. J. ſaid, that it was rare to grant a 
new trial in ejectment, unleſs the verdi& be againſt 
evidence; which was an admiſſion, that in ſuch caſe 
it may be done. Dobbs and Paſſer, ( Eaft. 7 G. 
2. in K. B. Motion to ſet aſide a judgment by de- 
fault in ejectment, becauſe it was ſigned by ſurprize: 
Which was oppoſed, becauſe it was in an ejectment, 
and a new one may be brought. But Hardwicke C. 
J. ſaid, that it would be very inconvenient to change 
the poſſeſſion of an eſtate, and the courts ought to 
take great care to prevent it; and therefore the mo- 
tion was granted. Muſgrave and Nevinſon before 
cited. A new trial was there granted upon a man- 
damus, becauſe the verdict was againſt evidence; and 


yet a mandamus, like an ejectment, doth not finally 
determine the right: For a quo warranto may be at- 


320 


terwards brought. Bagſhaw, on the demiſe of Sir 
George Wynne, againſt the biſhop of Bangor and others, 
in the Exchequer, this term. A new trial was there 
granted in ejectment, after a verdi for the plaintiff, 
becauſe the plaintiff offered evidence to the jury in 
private; and one of them ſaid, he would find a ver- 
dict for the *plaintiff right or wrong. (3) There 1s 
no difference as to the preſent point between a gene- 


ral and a ſpecial verdict, becauſe the court is as m_ 
| | tle 


2 2 


. 5, 


court muſt be ſo too. 
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tied down by facts found in the latter, as by a gene- 
ral finding : And if thoſe be falſe the judgment of the 
Verdicts are intire things ; 
and where part is found wrong, it is all one as if the 
jury had omitted ſomething which they ought to 
have found; and it is certainly an imperfe& finding. 
Co. Lit. 227. a. 5 Co. 97. a. 10 Co. 119. a. 2 Roll. 
722. Cro. Fac. 627. 2 Sid. 86. 2 Keb. 220: 


Kynaſton and the mayor, &c. of Shrewsbury, (g) (z)ante 85. 


There the houſe of lords ſet afide a verdi&, upon a 
mandamus tor omitting the giving 1d. damages, and 
ordered a wvenire facias de novo. Neminick and Fare- 
well, ( Mich. 6 G. I. in Scacc'. In trover, againſt (5) Bunb, 
2 cuſtom-houſe officer for a ſeiſure, a ſpecial verdict *” 
was found, and the notes ſigned by the counſel on 
both ſides. In the verdi& it was found, that there 
was no probable cauſe of ſeiſure; and a report was 
made by the lord chief baron, who tried the cauſe, 
to the contrary. And upon the motion of Lechmere 
attorney general, a new trial. was granted, upon the 
payment of coſts. As to the ſigning of the minutes, 
there is a neceſſity for that; but it does not amount 


to a conſent that the facts are true, but only that 


they are found ſuch by the jury. x. 

It has been objected, thait it is too early to make 
this application before the opinion of the court is 
given. Anſwer : There certainly ought to be a re- 
cent application in theſe caſes ; and if the defendants 
were to ſtay till the reſolution of the court was given, 
it might with more reaſon be obj.:&ed, that it is then 
too late. 8 

Objected, That a new trial oug ht not to be grant- 
ed againſt the honeſty of the cauſet. Anſwer : This 
ſeems rather in the preſent caſe to be with the defen- 
cants ; theſe being immediately d eſcended from the 
makers of the ſettlement, upon which the preſent 
* queſtion 
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queſtion depends; whereas the leſſor of the plaintiff 
claims ſo remote as from a *fifth brother. And the 
hardſhip of the caſe would be on the fide of the de- 
fendants, if their right ſhould be taken away, and 
they turned out of poſſeſſion. | 5 | 
As to the objection, that the jury might perhaps 
go upon their own knowledge; this, if allowed, will 
put an end to the granting a new trial in any caſe 
whatſoever, becauſe on ſuch a ſuppoſition no verdict 
can be ſaid to be found againſt evidence. A jury 
are by their oaths obliged to go according to evi- 
dence, i. e. the evidence given in court: And if a 
jury- man be prepoſſeſſed, it is a good cauſe of chal- 


| lenge; which ſeems to be a proof that a juror ought 
not to go by his own Knowledge. If a juror does 


indeed know any thing material in the cauſe, he 


ought to acquaint the court therewith, and be ſworn 


as a witneſs, that he may be croſs-examined. Far. 
2. 1 dDalk. 405. 


| inſufficient and improper evidence. Crp. El. 189. 


to the jury; for they may as well be miſtaken as to 


2 Hale's Hi. P. C. 306, 307. Suppoſing therefore 
that here any of the jury went on their own know- 
ledge, without acquainting the court therewith, it is 
ſuch a miſbehaviour as is a ſufficient foundation for 
granting a new trial. In Kitchen and Manwaring, 
(Paſ. 12 G. 1. in K. B.) a new trial was prayed, be- 
cauſe, after the withdrawing of the jury, one of them 
offered evidence to the others; but it was refuſed, 
becauſe Powell juſt. who tried the cauſe, reported 
that the verdict was according to evidence; other- 
wiſe a new trial would have been granted. It can- 
not be ſaid with reaſon (as hath been objected) that 
the granting a new trial is an imputation of perjury 


matter of fact, as the judges (who are ſworn as well 
as jurors) may err in point of law; and their judg- 
ments 
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ments are reverſible by writs of error. And as to 
what has been ſaid, that the granting a new trial may 
_ occaſion perjury ; this is no ſolid objection, for that 
the court ought to do right whatever may be the 
conſequence. 1 | 
The court took time to adviſe; and this term Lee 
C. J. delivered the opinion of the court to the fol- 
lowing effect. 80 | _ 
This caſe hath been largely ſpoken to on both“ P 322 
ſides ; and it is proper to take notice, as well of what 
has been mentioned at bar, and how far the caſes 
have gone upon applications for new trials, as to give 
an opinion upon the point now in queſtion. 


— 


It is not neceſſary now to inquire into the original 
| of the court's exerciſing the power of granting new 


 W trials. In $Sa/k. 648. there is a conjecture of lord 

chief juſtice Holt, that it is antient ; and he gives his 

W reaſon : And in Style 466. there is a ſaying of Glynne, 

MW that it had been frequent to grant new trials. In the 
caſe of Bewdley, ſome notice being taken of the power 

of granting new trials, lord chief juſtice Parker ſaid, 
that it is difficult to trace a matter of this nature to, ,, 
. iss origin, there being but few reports of cafes upon 213. 214. 
- HW notion before the time of Car. 1. Thus much how- 
. ever is certain, that the firſt caſe in print, where a ; 
a new trial was granted, is in Styles Reports, whereby 
1 tit appears the court has exerciſed this power for 
„ MW yore than eighty years. "oh 

4 | The reaſon of the court's having interpoſed in this 
way is, that juſtice may be furthered, and that right 
\ may take place. And therefore in caſes that are 
t hard, or againſt the honeſty of the caſe, new trials 
y | have been refuſed. Salk. 644, 646. It has been 
o objected in the preſent caſe, that the ſetting aſide a 
11 eerdict, and granting a new trial, amounts to ſaying, 
g. JF at the jury are perjured. But this is a — 
8 . 8 or 


— 
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for a verdict is only a judgment given upon à com- $ othet 
pariſon of proofs: And the judges may be ſaid with In th 
equal reaſon to be guilty of perjury when they give queſt 
erroneous judgments, as a jury in the former caſe. 1 
But in neither caſe are errors to be imputed for ſen a 
crimes. Braft. 289. As the duty of courts ther- and v 
fore is to do juſtice, and as in actions that are final, Upon 
where there is a falſe verdict, the only remedy was right 
an attaint, (which has been confidered as no reme- MW © the 
dy; particularly by lord Parker, in the cafe of W £5522 
Bewdley, by reaſon of the difficulty of the “ proceed- It 1 
P 323 ings, and the ſeverity of the puniſhment) the courts #Þ wheth 
have gone into this eaſier remedy of granting new |} verdie 
trials; but then it has been always upon terms, viz. } againſ 
the payment of coſts. e % I hall 

- The next matter to be conſidered is, how far the tound: 
courts have proceeded in the exerciſe of this power; det 
and particularly what they have done after a trial at } Mich. 
bar, after a ſpecial verdict, and after a trial in eject- ey 
#44 | TE 7 3 0 TECO 


ment. f 

e AS the firſt of theſe points, it is certain that ſome trial, v 
non, 4 b . A | 

Bur. 2x5 Of the books ſay, a new trial ſhall not be granted I * the. 

V. 2. Atk. after a trial at bar, becauſe the verdict is againſt evi- MW ors, 


5 Veſ. wo 1 9 * A 0 
3 dence, but only in caſes where there is a miſbeha- Buſhell 


28, 3" 
viour in the jury. 5 Mod. 349. And in Salk. 650. Þ differen 
it ſeems to be the opinion of three judges, that in between 
ſuch caſe a new trial cannot be granted; and the re- the dif 
porter makes the court ſay, that it was never done. The 1 
But this is contrary to the caſes in Style 462, 460. the pref 
1 Sid. 58. and cannot be law. Farr. 156. It is Now th 
alſo contrary to the opinion of eleven judges, (Powell den, ar 
juſt. diſſenting) in the caſe of Bewdley, which was 2 IF ſuch ea 

trial at bar. And in Sir Chriſtapber Muſgrave and By the! 

Ante 31). Neævinſon, (East. 10 G. 1.) the opinion of the court tte verd 
was, that if a verdi& is againſt evidence, a new m Carth 
trial ought to be granted after a trial at bar; but ken, it 

| : otherwiſe m the m 
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$ otherwiſe it is where the evidence is doubtful only. 
In that caſe the verdict was againſt evidence; for the 


queſtion was, whether Sir Chriſtopher Muſgrave was 
a good alderman; and it appeared that he was cho- 
ſen alderman at an aſſembly held without notice, 


and where ſeveral of the common council were abſent. 
Upon this the jury were directed, and certainly very 
rightly, tp find againſt the election; but they found 


to the contrary : For which reaſon a new trial was 


It is not neceſlary at preſent to give any opinion 


whether a new trial may be granted after a ſpecial 
verdict, where one of the facts found by the jury is 


againſt evidence; as it is alledged to be in this caſe. 
| thall leave this as a point undetermined, upon the , 
foundation of the *caſes that have been cited ; which 


*P 324 


are two only, viz. Neminick and Farewell in Scacc', Ante 320 


Mich. 6 G. 1. and 2 Keb. 226. When that caſe in 
the Exchequer comes to be conſidered, it ſeems hard 
to reconcile the power of the court in granting a new 
trial, where the objection is only to one ſingle fact, 
o the reaſoning in the books relating to the office of 
jurors, as they are judges of matters of fact. In 
Buſhel's caſe much is ſaid upon this head; and a 
difference is there expreſly taken, by lord Vaughan, 
between a general and ſpecial verdict. Theſe are, 
the difficulties upon this point. 

The next queſtion 1s neceſlary to be confidered in 
the preſent caſe, this being a trial at bar in ejectment. 
Now the books that have been cited againſt the mo- 
tion, are very ſtrong againſt granting a new trial in 


ſuch caſe ; particularly T. Tones 225. Salk. 648. 


By the report in Salk. it does not appear for whom 
the verdict was; but by the report of the ſame caſe 
in Carth. 507. and alſo in a manuſcript which I have 
(cen, it appears to have been for the plaintiff: And 
In i the manuſeript report, the opinion is mentioned 
fo. 
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to have been given by the whole court ; though ſer. 


jeant Salkeld ſays, that Rokeby juſt; diſſented. This 
caſe anſwers the diſtinction taken at the bar between 
a verdict in ejectment for the plaintiff, and a verdi& 
for the defendant, on account of the inconveniency 
of changing the poſſeſſion. On the other fide, no 
caſe. hath been cited where a new trial was granted 
after a trial at bar in ejectment. There are indeed 
inſtances hereof after a trial at uit privs. So was 
lady Layton's caſe, which was an ifſue out of Chan- 


tThisis a cery}: But there the motion was granted againſt 


the opinion of one of the judges ; who declared, that 
in ejectment he was againſt granting a new trial, be- 
cauſe the proceedings are not final. By granting a 
new trial therefore in this caſe, we ſhould do more 
than we are warranted by the books. However, I 
ſhall not ſay that it may not become neceſſary to in- 


terpoſe in that way, even in ejectment, for the ſake of 
Juſtice. This bath induced the court from time to time | 
p 22c to grant new *trials, as caſes have ariſen, which have | 
demanded from the juſtice of the thing a freſh trial. 
And therefore now a new trial is always granted where 
the judge miſdireQs the jury, though the old caſes | 
1 Sid. 226. So formerly a new | 
trial was denied where a party has been acquitred in 
a criminal proſecution, though ſome of the jury mil- | 
behaved themſelves, (I Lev. 9, 124.) but otherwile | 
Salk. 646. And fo in ejectment, 
a caſe may be (for aught I know) of that nature that 
it may be proper to grant a new trial therein. The | 
objection, that the proceedings in ejectment are not 
final, is equally applicable to the caſe of Mujgrav } 
and Nevinſon; which was upon a return to a nr 
damus. > = 


are to the contrary. 


it is at this day. 
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In the next place, the circumſtances of the preſent 
caſe are proper to be conſidered. And here I will 
premiſe this as an undoubted truth, that where the 
evidence 1s doubtful, a new trial ought not to be 
granted after a trial at bar. Now the evidence given 
upon the queſtion, whether the defendants were in 
poſſeſſion at the time of their levying the fine, was as 
follows: One of the defendants witneſſes being aſked, 
who was in poſſeſſion at the time of the death of Ro- 
bert Dormer, which was 1726. his anſwer was, that 
the defendants (the daughters) were that 
he was ſent down by them to the tenants of the pre- 
miſſes, and received of the tenants [mentioning 
Collins as one | rents amounting to 226/. the whole 
eſtate being about 600. or 7ool. per ann. and that 
he gave receipts in the names of the daughters, and 


| paid the rent over to them. Upon his croſs-exami- 


nation, he being aſked about Mrs. Dormer, the wi- 
dow, he ſaid, that ſhe came into. poſſeſſion of the 
manſion-houſe 17 26. — that Mrs. Dormer had 
the liberty given her of chuſing what tenants ſhould 
pay her 3ool. per ann. out of the eſtate : 
That when he received the above rent, he did not 
know whether ſhe had made election or not.. 
And further he ſaid, that Mrs. Dormer had paid 
money to the parſon by way of compoſition for 
tithes. Another witneſs depoſed, that he had 
heard Mrs. Dormer ſay, that ſhe lived in the 
manſion-houſe by the charity of her daughters; P 326 
and that ſhe was inclined to chuſe Collins for one of 
her tenants. Upon this ſtate of the evidence it is 
plain that there was no proof of an actual entry by the 
defendants; and the manner in which the rents were 
received, ſeems to ſhew, that they had no other poſ- 

ſeſlon than by receiving part of the rents after Mr. 

| i a7 juſtice 
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juſtice Dormer's death: And there was no evidence 
of any receipt but two only. What the title of the 
defendants was in reſpect of eſtate, the jury could not 


judge; and all that appeared relating to Mrs. Dor. 
mers intereſt was, that ſhe had 300/. per ann. given 


to her by the will of Mr. juſtice Dormer ; which at 
bedſt is very dubious evidence of her eſtate. As this 
whole evidence hath the appearance of great uncer- 


tainty in it, the queſtion upon the poſſeſſion was left 
intirely to the jury; and this agreeable to the opinion | 
of a very great man; I mean the lord chief juſtice I 
For taking it for granted | 
that the rent received by the defendants agent was ap- 
plied to their uſe, (which I ſuppoſe was the caſe) yet | 
this alone ſeems inſufficient to determine that they 
And the verdict 
muſt be againſt all evidence, in order to intitle the | 
party to a new trial. It appeared in evidence by a | 
ſettlement produced, that Robert Dormer was tenant |} 
for ninety-nine years, determinable on his life; re. 
mainder from and after his death, or other ſooner | 
determination of the eſtate limited to him, to trul- | 


Vaughan, in Vaugh. 144 


were in poſſeſſion of the eſtate : 


tees for his life to preſerve contingent remainders; | 
remainder to the firſt and other ſons of Robert Dor- 


mer in tail male, with remainders over. 
appeared, that Robert D. and Fleetwood his only ſon, 
levied a fine, and ſuffered a common recovery; and 
that Robert Dormer afterwards died, leaving iſſue on- 
ly four daughters, the defendants. Now if on this 
fine and recovery it may be taken for certain that Ro- 
bert D. became ſeiſed in fee, I ſhould then think 
that the receipt of the rent by his heirs is ſufficient 
evidence of their having been in poſſeſſion ; but to 
ſay this, would be a determination of the great quel- 
tion between the parties, whether the fine and reco- 
very had this operation or not. As to the fine; if 
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e this *be conſidered as a fine levied by Robert D. who *P 
ie vas tenant for years only, it operates nothing. 


ot Wl 5 Co. 124. In 1 Inf. 332. b. lord Coke indeed 


7- Hl fays, that if tenant in tail makes a leaſe for years of 


n land, and afterwards levies a fine thereof, this is a 
at Wl diſcontinuance ; for a fine is a feoffment on record, 
is ind the freehold paſſes : But in Hunt and Bourne, 
- (which is reported in Saſk. 339. and of which I 
ft have ſeen the reſolution of the court, under lord 


on ll Hs own hand) lord Holt, taking notice of the ſay- 


ce ng of lord Coke, that a fine is a feoffment upon re- 
ed cord, ſays, that this is an expreſſion by way of ſimi- 


p- lade only, but not proper and legal; for that a fine v.; Am. 
et ad feoffment are a different ſpecies of conveyance, 41. 


ey nd there is no ſuch thing as a feoftment upon re- 
ict cord. A fine come ceo (he ſays) ſuppoſes a previous 
he i koffment; and they have different operations: And 
a e cited Buckler's caſe, 2 Co. 56. a. though that 
nt i part of the caſe has been queſtioned in Cro. Car. 
re- 64. And it was alſo ſaid by lord Holt, that if a te- 
1er unt for years makes a feoffment in fee, it deveſts 
ul- de eſtate out of the leſſor, (3 Co. ) but a fine 
'S; a termor nil peratur. Upon theſe authorities, it 
tems very clear, that in this caſe by che fine no eſtate 
ner vas deveſted, nor a fee gained. I ſhall ſay nothing 
In, WW "preſent of the operation of the recovery. Upon 
nu de whole matter the queſtion therefore is, whether, 
n- s nothing is yer determined in relation to the defen- 
bis beats right, they are not to be conſidered as mere 
No. OY frangers at the time of the receipt of the rent; for 
ink e leſſor of the plaintiff hath plainly a title under 
ent de ſettlement, and that of the defendants was then 
to n leaſt very doubtful. Now it is very clear, that the 
el. vreipt of rent is not ſufficient proof of poſſeſſion, if 
co. de perſons to whom it is paid do not appear to 
5 7 we a title, but are conſidered as ſtrangers. Hob. 
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I% 082 tg 4 Garg; 


As therefore it does not appear that the defendant; Tt 
have any title, and conſequently their receiving rent, Deni, 
without an actual entry, was not ſufficient to ge for tl 

them poſſeſſion; and as it is a principle always ad. fer f 
P 328 hered to, that after a trial at bar, where the evidence gefen 
is doubtſul, a new trial ſhall not be granted; e Mr. 
are all of opinion, that a new trial ought not to be Gefen 
granted in this caſe. | | It 1 
| ; | ther « 
See Doe v. Williams, Cowp, 621. wheie this caſe is cited by Lord Mansfiels, muſt 
that t 
he be 
= „ is no 
_ a2 V. aughan againſt Browne. replic 
cutor 
| | tain, : 
| | 527. 
The defen- EBT on bond againſt the defendant as execu-W Lelv. 
ns D tor of the laſt will and teſtament of one Wai ll As 
pleads a re- [ the obligor ], to which the defendant pleads, that a walz 
perfor 2 he recovered a judgment againſt the ſaid Malter in conta: 
6 himſelf; ts his life-time for 240/. and that he is executor of the ment. 
N ap laſt will and teſtament of the ſaid Walter; and then linqui 
plies that the defendant ſhews a retainer in his hands to ſatisf) plea, 
ve defen- the faid judgment, and that he hath not aſſets a, BF mon | 
cutor 4: ſon c. The plaintiff replies, that defendant is er ind 
fore; the of his own wrong, and not a lawful executor. Al ald m. 
rejoins that tlie defendant rejoins, that after the laſt continuance BI Entr. 
letters of there being an imparlance from Hilary to Eater conſta 
don were term] letters of adminiſtration have been granted to the ple 
granted to him of the goods, c. of the ſaid Walter; and he venire 
ds . , demands judgment if the plaintiff ought further to the pa 
zinance, proceed againſt him. To this the plaintiff demurs. tried. 
this held to | = | tit follc 
eee | This of the 


dans 
rent, 
give 
8 ad. 
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We 
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This cafe was firſt argued laſt Eaſter term by Mr. 
Deniſon for the plaintiff, and ſolicitor gene ral Strange 
for the defendant; and laſt Hilary term by Mr. Fil. 
ner for the plaintiff, and Sir Thomas Abney for the 
defendant ; and it was again argued this term by 
Mr. Burrell for the plaintiff, and Mr. Hatſell far the 
defendant. ' | 

It was argued on the fide of the plaintiff, that nei- 
ther of the defendant's pleas taken ſeparately (as they 
muſt be) is good. | | 8 
This firſt is ill, becauſe it is not thereby ſhewn 
that the defendant is a lawful executor: For though 


he be declared againſt as an executor generally, there 


is no other way of charging him. Beſides, in the 


replication Lit is expreſly ſhewn, that he is only exe-* P 329 


cutor de ſon tort. Now that ſuch an one cannot re- 
tain, appears by Coulter's caſe, 5 Co. 30. S. C. Moor 
527. S. C. Cro: EIL. 630. 8. C. 1 Rolk gaz 
Velv. 137. 1 Mod. 208. 2 Mod. 51. 

As to the other plea, this is ill; (1) Becauſe it is 
a waiver of the former plea, and the matter therein 
contained is not pleadable in bar, but only in abate- 
ment. 2 Lev. 190. 1 Salk. 296. That it is a re- 
lInquiſhment of every thing comprized in the firſt 
plea, may be deduced from the reaſon of the com- 
mon law, which does not admit of pleading two dif- 
tinct matters in bar of the whole demand; from the 
old manner of pleading puis darrein continuance, ( Ca. 
Entr. 5179. b. Raft. Entr. 549.) and alſo from the 
conſtant form of proceeding, where iſſue is taken on 
the plea puis darrein continuance ; in which caſe a 
venire facias 18 awarded to try the iflue joined between 
the parties; and at niſi prius the firſt plea is never 
tried. Cro. Fac. 261. From this laſt circumſtance 
it follows, that if the defendant may take advantage 
of the matters firſt pleaded, viz. the judgment and 


defect 


Ja) 11d. 
Ray. 693. 
12 Mod. 


539. 


Bro. Waiver 23, 38. 
Analyſis 138. Cro. El. 49. | 
8. C. Moor 871. it is held, that a plea puis darrein 
continuance is a waiver of the former plea upon iſſue 
joined, but nor after a demurrer ; yet this diſtinction 
was diſallowed in Barber and Palmer, Ca) (Salt. 
178.) of which caſe Mr. Filmer ſaid, he had a manu- 
ſcript report, which 1s as follows : Debt on bond, to | 
which defendant pleaded a compoſition; and the plain- | 
P g zo tiff demurred. Ihe defendant pleaded puis darrei | 
0 But the 
court held, that what was pleaded as a defeaſance, 
amounted to a covenant only; whereupon the defen- q 
dant would have reſorted to his firſt plea: But the 
court held, that this was relinquiſhed by the laſt. | 
Beſides, in the preſent caſe, the laſt plea is a depar- F 
ture from the firſt, (Co. Lit. 304. Bro. Replication 
Bro. Conli- 
For in the one, the defendant ſets up 2 Þ 
right to retain as executor; (which implies a will to 
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defect of aſſets, it might be very prejudicial to the 
plaintiff; for he could not plead zul tiel record, or 


controvert the want of aſſets, becauſe the ſurrejoin. 


der muſt only traverſe the rejoinder. And though 
to ſome purpoſes an adminiſtration relates to the 
death of the inteſtate, yet it ought not in the preſent 


caſe, as it would hurt a third perſon ; which a rela. | 
| Hob. 49. 2 
Vent. 180. 1 Sal. 297. For theſe reafons the laſt | 
plea is a waiver of the former; and ſo it appears by | 
Regula placitandi 63. Hale's | 
And though in Hob. 81. 


tion never ſhall do. Co. Lit. 150. a. 


continuance, a defeaſance of *the bond. 


26.) and utterly inconſiſtent therewith. 
nuance 60. 


have been made; in which caſe no adminiſtration could 


be granted. 1 Koll. 90. pl. 4.) and in the other 3 Þ 
adminiſtrator : Whereas the intereſts and powers of | 
an executor and adminiſtrator are in many reſpects 
2 Inſt. 397+ 7 


very different. Plowd.. 279. b. 280. a. 


5 Co. 28. a. (2) This laſt plea is ſubſtantially ill, be- 
cauſe it comprizes a matter which hath been done by 2 


the defendant himſelf, and might have exiſted a 1 
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time of the firſt plea, if it had not been owing to his 
own lacheſs. Bro. Continuance 60, 81. And there 
are many caſes where a perſon ſhall loſe the be- 
nefit of a thing by his lacheſs, which otherwiſe he 
might have availed himſelf of. Bro. Lacheſs 14. Co. 
Lit. 31. b. 131. a. 5 Co. 88. a. (3) The matter 
here pleaded will not ſo much as abate the writ, much 
leſs be a good plea in bar, becauſe the defendant 
might have adminiſtered ſome, and perhaps all, of the 
inteſtate's goods before the adminiſtration ; and con- 
ſequently the plaintiff may charge him either as exe- 
cutor de ſon fort, or as adminiſtrator. 2 Vent. 179. 
On the other ſide it was admitted, that an execu- 
tor, unleſs he ſhews himſelf to be a lawful one, can- 
not retain ; and that where a perſon acts as execu- 


tor de ſon tort, andiafterwards takes out adminiſtra- 


tion, he may be charged either as executor or admi- 


niſtrator. Cro. El. 102. But it was urged, that 


the juſtice of this caſe is clearly with the defendant; 
for as he ſhews himſelf in his rejoinder to be an admi- 
niſtrator, (which is admitted by the demurrer) he has 
a right to retain his own debt, as well as a lawful exe- 
cutor : And in both caſes the retainer may be given 
in evidence. Plowd. 184. 1 And. 24. 2 Roll. 
684. pl. 8. 1 Noll. 922. pl. 2: Hob. 125. 
Brownl. 73, 76. Grey againſt Briſtal, at niſi prius in 


Middleſex, Trin. term 17 36. In this caſe it was held 8 

by lord chief juſtice Hardwicke, upon the above au- Rep. 146. 
thorities, that a retainer may be given in evidence. 3 mv 
And that an adminiſtration relates to the death of the Blaeſt. 965. 


inteſtate, eſpecially for the purpoſe of preſerving a 
right, or purging a ſuppoſed wrong, which the ad- 
miniſtrator was guilty of before, appears by Style 
327: S. C. 1 Roll. 923.. S. C. cited and admitted 


for law in 2 Vent. 180. | 


As to the objection, that a plea pris darrein con- 
*nuaRce is A waiver of the firſt plea; this is true 
when they are inconſiſtent ; But in the preſent caſe 
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(5) 1 Id. 
Ray 691. 
2 Salk. 519. 
12 Mod. 
541, Holt. 
560. 


fendant have pleaded in a different manner; 
for he could not ſay, at the time of the firſt I 
plea, that be had not acted as executor, or that he 
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there is no inconſiſteney. For in the firſt ple 
the defendant doth not plead, but only admit, that 
he is executor; and what he relies on is the judg. 
ment and his right of retainer ; which laſt point is | 
fortified by the rejoinder. And the reſt of the plea | 
relating to the judgment and aſſets may properly be 
incorporated therewith, as the only circumſtance de. 
parted from is the defendant's being an executor, | 
Co. Lit. 304. a. Style 337. 8. C. 1 Roll. ga 3. fl. 
12. Beſides, this pleading: is not only W a 
but very honeſt and true; neither could the de. 
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was adminiſtrator. 1 Mod. 208, Neither 1s the 
plaintiff prejudiced by this way of pleading. 1 
Objected, That it is owing to the lacheſs of the | 
defendant he had not adminiſtration before. An- 
ſwer: The granting of an adminiſtration is not the 
act of the party, but of a court; and for aught ap- 


pears, it might have been a matter /ub fudice = have 
ing the preſent ſuit. It may therefore without EI this m. 
judice to the defendant, and it muſt be admitted, of bis 
that where the matter pleaded puis darrein contins. WM \ctain 
ance ariſes from the act of the party himſelf, it is 2 dheen 
waiver of what is pleaded before, eſpecially if the words ether; 
* © verificatione relicta are inſerted in the plea: =—__Y 3 the 
ſo it was held in Pierce and Paxton; (b) Trin. 13W. 3. bar, 1 
In the principal caſe the court admitted, that 2 | lefen 
matter which was in eſe at the time of the firſt 25th N part t. 
cannot be taken advantage of by way of plea pur *U 
darrein continuance : And ſo perhaps (Lee Ge), 400 for th 
is the caſe when the non-exiſtence thereof is owing nig 
to the lacheſs of the party. And they. alſo ſeemed Þ 4 of a d 
to admit, that where a plea puis darrein continuance | brou 
contains che words [relifta verificatione], or is incon- tle a 
. | filtent L of the 


2 


in the declaration as executor de ſon tort; and the 
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iſtent with the firſt plea, it is a waiver thereof, ac- 
cording to the cafe of Barber and Palmer. But the 
whole court agreed, that in this caſe the rejoinder is 
zood, both pleas being conſiſtent ; and it not ap- 
nearing to be owing to any fault in the defendant 
that the adminiſtration was not granted to him at the 
time of the firſt plea. For (as to the firſt point) it 
muſt now be taken that the defendant was cm_— 

rſt 
plea muſt be underſtood in the ſame ſenſe: So that 
this plea is not departed from, but fortified by the 
rejoinder 3 as it is thereby ſhewn upon what grounds 
the defendant adminiſtered the goods of the inteſtate. 


And as to the time of granting the adminiſtration, 


this cannot be confidered or intended to be owing to 
any lacheſs in the defendant, becaufe the granting of 
(miniſtration is the act not of the party but of a court, 


vhich is no more in his power than the act of God. If _ 


the plaintiff hath loſt any advantage by this manner of 
pleading, it arifes from himſelf, becaufe he might 
have replied per fraudem, or aflets ultra: Whereas 
this matter he waives, and places the whole ſtrength 
of his caſe on the want of right in the defendant to 
retain ; ſo that he obliged the defendant to plead in 
the manner he hath done, and he could not plead 
otherwiſe, But Probyn juſt. inclined to think, that 
35 the antient way of pleading was ore tenus at the 
bar, the firſt plea and rejoinder conſtitute but one 


defence; and conſequently the plaintiff may put any 


part thereof in iſſue. 


Upon the whole record therefore no right appears * P 333 


for the plaintiff ; for though a perſon taking out ad- 
miniſtration after having intermeddled with the goods 
of a deceaſed, ſhall not thereby defeat a ſuit before 
brought againſt him as executor de ſon tort, becauſe 


the action was well commenced, and the appellation - 


of the defendant right, yet ſuch adminiſtration will 
FR | legitimate 


* 


— 


1 
* 
10 
73 
589 
74 
"Its 
1 
1 
33 
LBS 
. 1 
We 
1 1 
Wk 
1 
N wk 
* 
7 
=__ 
+. 
1 
1 
4 MY 
4 1 
1 
4 Fr 
: 
1 
F 7 
© BR 
1 
i5 
ER 15: 
RT 
| AS 
IS i: 
1B} 
1 70 
Try 
. es 
E 
= 
1 
1 
2 
gs IJ 
A 
E 
a5 
1 b . 
EE -; 
{ 
9 
i =- \ 
J 
** 
8 
"A 
1 
: % 
*» 
A 
»n 
©. 
; 
2 
1 
1 
[/ 
1 
z- 
: 
. 
. 
4 
12 
42 


„ 


— 4 SV EE en i 7 nee non es >. 


HILARY TERM, 12 GEO. II. 1738. 


legitimate all intermediate acts ab initio, and juſtify 2 WI and | 
retainer. 1 Roll. 923. S. C. Style 337. 1 Sid. 76, Wl male 


. 235; 2 Sent. 199. 1 or thi 
Judgment ni, Ec. by the end of the term for the weer 
defendant. And the reporter believes no cauſe was 3M fall | 

ſhewn to the contrary. | ii 
ande 

Sir J. Strange in his report ſays that the defendant had judgment. Ste 3 

upon the ſubjeR of this caſe, Curtis v. fotos 3. Face Rep. 587, . 4 "a 
ea | | / alter 
3 8 Sabbarton againſt Sabbarton and otber. = 
T. Talb. N 
5 HIS was a caſe ſent out of the court of chan. any 
Teſtatorve | cery, by the late lord chancellor Talbot, for the child 
— for Opinion of this court, and it was as follows. nem 
deere, Jeſeph Sabbarton being ſeiſed of lands in fee, and ge 
c. for her poſſeſſed of a conſiderable ſtock in the bank of Eng- or ch 
life ; and land, and in the orphans fund, by his laſt will dated ten 


if ſhe marry 


B. S. then 20 April 1710. deviſed and bequeathed the ſame "0 
after her unto truſtees, and to the ſurvivor of them, and the 


8 
9 8 


3 heirs, executors and adminiſtrators of ſuch ſurvivor, of 
ſaid B. S. upon truſt to pay the rents and produce of the ſaid i : | 
Fer bie lands and ſtock to Catherine Carr for her life; and if MW tat 
death, for ſhe do marry Benjamin Sabbarton, then after the death the ] 
gearing |; of the ſaid Catherine Carr in truſt to and for the faid By 
of the ſaid Benjamin Sabbarion for his life; and after bis FW 
1 d. an death in truſt to and for the firſt ſon of the aid Ben. te 
their heirs jamin Sabbarton, and Catherine Carr and his heirs © chil 
3 male, and ſo on to the ſecond, third and fourth, and nn tr 
cording to all the other ſons of the ſaid B. S. and C. C. and their - HAT 


prioriry of g 1 ſeniori f age 
Pirch; ada heirs male reſpectively, according to ſeniority ol ag om 


for default | 2 * 4 
of ſuch iſſue male, then in truſt for the daughter and daughters of the ſaid B. S. and C. C : jt 
and in cafe there ſhall be no iſſue of the ſaid marriage then in truſt for the iſſue of the ſur- 9 the 1 
vivor of them the ſaid B. S. and C. C. But if neither of them ſhall leave any iſſue, then Fine 


in truſt for S. S. for life, and after her deceaſe, in truſt for all ſuch child and children . 
teſtator's brother J. S. ſhall leave living, that ſhall attain the age of 21. After . 3 
death B. S. and C C. intermarry and die without leaving iffue, S. S. alſo died om J 
iſfue, and |. S. died in the life time of C. C. leaving two ſons then 21 years of . = f 
wards : tie deviſe to them held to be a good one under the circumſtances that had Bap 3 


and 


pened. 
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and priority of birth; and *for default of ſuch iſſue - P 334 
male, then in truſt for the daughter and daughters 
of the ſaid B. S. and C. C. equally to be divided be- 
tween them ſhare and ſhare alike. And in caſe there 
hall be no iſſue of the ſaid marriage, then in truſt to 
and for the iſſue of the ſurvivor of them the ſaid B. S. 
and C. C. but if neither of them the ſaid B. S. and 
C. C. ſhall leave any iſſue, then in truſt for his [the 
teſtator's ] ſiſter Sarah Sabbarton for her life, and 
after her deceaſe, in truſt for all ſuch child and chil- 
dren as his {the teſtator's] brother John Sabbarton 
ſhall leave living, or his wife enſeint with, that ſhall 

*attain the age of twenty-one years, and to and for 

the heirs, executors and adminiſtrators of ſuch 

child and children, equally to be divided between 
them ſhare and ſhare alike, as they ſhall attain the 
ave of twenty-one years, and if no ſuch child 
or children ſhall attain the age of twenty-one years, 
then in truſt for the teſtator's right heirs. —— 
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* I But in caſe the ſaid C. C. ſhall not marry the ſaid 
2; . . then in truſt after her death for the ſaid 1 
ys 0 $a Sabbarton for life, and after her death in truſt 1 


1rd for the child and children of the ſaid John Sabbarton 
ANY MW that ſhall attain the age of twenty-one years, and to 
wary. the heirs, executors and adminiſtrators of ſuch child 
| hi aud children, equally to be divided between them 
Ben. ſhare and ſhare alike, as they ſhall reſpectively attain 
beirs the age of twenty-one years; and if no ſuch child or 
children ſhall attain the age of twenty-one years, then 


Fo HW "truſt for the teſtator's right heirs. And the tel- 
f age © ator gave the ręiduum of his real and perſonal eſtate 
do the laid Catherine Carr and Sarah Sabbarton. 
c. Toſeph Sabbarton the teſtator died; and afterwards 
he for be marriage between the ſaid Benjamin S. and Cathe- 
iren s de Carr took effect. Then Benjamin died, and after- 
eee 1 | wards 
nd up- | 

id hap- 3 
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legitimate all intermediate acts ab initio, and juſtify 1 
retainer. 1 Noll. 923. S. C. Style 3 37+ 
S. C. 1 Keb. 285. 2 Vent. 179. 


Judgment ni, Wc. by the end of the term for the 


ada: And the reporter believes no . was 
thewn to the eo 


Sir Strange in his report ſays dat he defonduit had ore: Seg 
upon t ladies jeck of this caſe, Curtis v. Vernon 3. Perm Rep. 587, 


0. On. 77 
I Hardw. v4 
413. Cas. 
T. Talb. 
55.245. 


— 1 cery, by the late lord chancellor Talbot, for the 


term for Opinion of this court, and it was as follows. 
e e 05 Sabbarton being ſeiſed of lands in fee, and 


Sabbarton againſt Sabbarton and others, ... 


truſt for C. 


C. for her poſſeſſed of a conſiderable ſtock in the bank of Eng- 
life ; and and, and in the orphans fund, by his laſt will dated 


if ſhe marry 


B. S. then 20 April 1710. deviſed and bequeathed. the ſame 


after ber. unto truſtees, and to the ſurvivor of them, and the 
truſt for the heirs, executors and adminiſtrators of ſuch ſurvivor j 


kid B. S. upon truſt to pay the rents and produce of the ſai 


life and 
alter bie lands and ſtock to Catherine Carr for her life; and if 


death, for ſhe do marry Benjamin Sabbarton, then after the death 


1 of the ſaid Catherine Carr in truſt to and for the ſaid 


of the ſaid Benjamin Sabbarion for his life; and after bis 


= © er death in truſt to and for the firſt ſon of the ſaid Ben- 


their heirs jamin Sabbarton, and Catherine Carr and his heirs 


18 male, and ſo on to the ſecond, third and fourth, and 


cording to all the other ſons of the ſaid B. S. and C. C. and their 
Tack, and Hirt male reſpectively, according to ſeniority of age 
for default 

of ſuc h iſſue male, then in truſt for the daughter and daughters of ad faid' B. 8. and — 6 
and in caſe there ſhall be no iſſue of the ſaid marriage then in truſt for the iſſue of the ſur- 
vivor of them the ſaid B. S. and C. C. But if neither of them ſhall leave any ifſve, then 
in truſt for S. 8. for life, and after her deceaſe, in truſt for all ſuch child and children as 
teſtator's brother J. S. ſhall leave living, that ſhall attain the age of 21. After teſtator's 


death B. S. and C. C. intermarry and die without leavin "g ifue, S. S. alſo died without 
O 


iſſue, and J. S. died in the life time of C. C. leaving two ſons then 21 years of age and up- 


wards : the deviſe to them held to be a good one uncer the circumſtances that had hap- 


pened. » 
and 


* Vid. Fn 


HIS was a caſe ſent out of the court of chan. 
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and priority of birth; and *for default of ſuch iflue * 


male, then in truſt for the daughter and daughters 


of the ſaid B. S. and C. C. equally to be divided be- 


tween them ſhare and ſhare alike. And in caſe there 


ſhall be no iſſue of the ſaid marriage, then in truſt to 
and for the iſſue of the ſurvivor of them the ſaid B. &. 
and C. C. but if neither of them the ſaid B. S. and 
C. C. ſhall leave any ifſue, then in truſt for his [the 
_ teſtator's] ſiſter Sarah Sabbarton for her life, and 
after her deceaſe, in truſt for all ſuch child and chil- 


dren as his [the teſtator's] brother John Sabbarton 


ſhall leave living, or his wife enſeint with, that ſhall 


attain the age of twenty-one years, and to and for 
the heirs, executors and adminiſtrators of ſuch 
child and children, equally to be divided between 
them ſhare and ſhare alike, as they ſhall attain the 
age of twenty-one years, and if no ſuch child 
or children ſhall attain the age of twenty-one years, 
then in truſt for the teſtator's right heirs. 


But in caſe the ſaid C. C. ſhall not marry the ſaid 
B. S. then in truſt after her death for the ſaid 
Sarah Sabbarton tor life, and after her death in truſt 
for the child and children of the ſaid John Sabbarton 
that ſhall attain the age of twenty-one years, and to 


the heirs, executors and adminiſtrators of ſuch child 
and children, equally to be divided between them 
ſhare and ſhare alike, as they ſhall reſpectively attain 


the age of twenty-one years; and if no ſuch child or 


children ſhall attain the age of twenty-one years, then 
in truſt for the teſtator's right heirs. And the teſ- 
tator gave the re/iduum of his real and perſonal eſtate 
to the ſaid Catherine Carr and Sarah Sabbarton. 


Joſeph Sabbarton the teſtator died; and afterwards 
the marriage between the ſaid Benjamin S. and Cathe- 


rine Carr took effect. Then Benjamin died, and after- 
3 5 5 hs wards 


P 334 
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HE | wards Catherine, without leaving, a any iſſue, Cathe- 
3 rins having firſt made her will, and one of the 
1 defendants her executor. Sarah, the teftator's 
"431 ſiſter, alſo died without leaving any iſue, ſhe having 
| 38 firſt intermarried with one of the defendants, who 
[#81 is her adminiſtrator. John Sabbarton the brother 
1 died in the life-time of Catherine Carr, leaving two 
4 P 335 ſons Joſeph and Benjamin, both of whom were then 
— 141 twenty-one years old and upwards. And Je⁰- the 
61 Mt eldeſt ſon is dead, leaving iſſue only one child Jane, 
j. 7 314 an infant, now living ; ; who by her next friend has 
1 brought a bill for a moiety of the bank-ſtock, which, 
1 with the money in the orphans fund, remains in the 
169.4 ſame condition it was at the time 'of e che 
11 3, To 5 
me ' The queſtion propoſed by the court of Chancery 
1 was, whether the bequeſt of the perſonal eſtate in 
1.00 the bank and orphans fund [which that court di- 
i rected ſhould be conſidered as a term of years in 
MM land] to the child and children of John Sabbarton | | 
bury | that ſhould attain the age of twenty-one years, be | 
HEAR good or not, under the circumſtances which hare 
15 happened, _ x 
Will And this point was argued laſt Zaſter term by 8 
wil Mr. Chute for the plaintiff, (who claimed under the 14 
Mt bequeſt to the child an 0 iden of John) and by \ 
148 Mr. Fitmer for the defendants, (viz. the executor b 
We of Catherine, &c.) and this term it was again argu 0 
1 ed by ſolicitor general Strange for the plaintiff, and 0 
hi ſerjeant Eyre for the defendants. {c 
On the part of the plaintiff it was argued, that in h 
this caſe two queſtions are proper to be conſidered; tl 
(1) How the law now ſtands concerning executory h; 
deviſes as to terms of years. (2) Whether the pre- al 
ſent bequeſt can be ſupported upon thoſe grounds. ce 
ty 


As to the firſt point, the hiſtory of executory deviſes 


is now thoroughly underſtood; ; and therefore it is 
needleſs 


HILARY TERM, 12 GEO. H. 1738. 
needleſs to trace them to their fountain-head. It is 

ſufficient to ſay in general, that for the conveniency 
of farmers and leſſees, who are poſſeſſed of terms 
of years, this kind of deviſe is now greatly favoured, 
and carried much further into execution than for- 


merly. Originally they begun in the caſe of truſts 


in equity, but they are now extended to legal inte- 


reſts, and are good in all caſes, unleſs it be in ſuch 
where they induce a perpetuity. Now that is a per- 
petuity where an eſtate is abſolutely. unalienable, 


though all mankind join in the conveyance : And P 336 


it is greatly disfavoured, becauſe it prevents the 
fluctuation of property, which in a trading country 


is attended with great inconveniences. An executo- 


ry deviſe hath therefore certain limits ſet to it: At 
firſt it was confined to a fingle life in being ; after- 


wards it was enlarged to a number of concurrent 


lives in being, becauſe in effect this is but for the 
life of one perſon, /ci/. the longeſt liver of them. In 


the caſe of Lloyd and Carew, (a) in the houſe of „) shon. 
lords, it was enlarged to one year after a life in be- P. C. 137. 
ing; and in Maſſenburgb and Ajh, (1 Fern. 2 Soon 
257, 304.) to twenty-one years after a life in being; 317. 318, 
which is the furtheſt ſtep it has yet proceeded. (2) 

As the law therefore now ſtands, the bequeſt under 


which the plaintiff claims 1s good, there not having 
been any exiſting eſtate reaching further than the lives 


of two perſons in ee at the ſame time; at the end 
of which the whole term muſt have become veſted in 


ſome perſon or other. If Benjamin and Catherine had 
happened to have had either a fon or daughter, by 


the deviſe to ſuch iſſue in tail the intire term would Fearne. 


have been veſted in them, and there would have been 7. 


an end of all further limitations: And the law will 
certainly wait till it be ſeen whether the ſurvivor of 


two perſons in being ſhall leave any iſſue or not. 


Here 


HILARY TERM, 12 GEO. II. wy 


* Here both Benjamin and Catherine died without iſſue, | 
9 ſo that upon their deaths the contingency was at an | 
19 end: And as the children of John were both twenty- 4 
+ one years old at the time of his deceaſe, (which was 
' in the life of Catherine) there was no need of any f 
1 waiting on the account of age. It cannot reaſona- 6 
1 bly be objected, that Benjamin and Catherine took an ] 
I! eſtate-tail by force of the words [and for want of if-- 
4 fue male]; for an eſtate for life is expreſly given to 1 
Ti Benjamin and Catherine; and thoſe words are de- 1 
wit ſcriptive only, and plainly refer to their firſt and other e 
41 {ons, and ought not by implication to be extended to e 
3 th them. Sav. 75. S. C. Cro. El. 40. After the de- ſ 
1 viſe to the ſons, the lands are given to the daughters f 
1 of Benjamin and Catherine, without any words of b 
14 inheritance: And this ſhews an uniformity of inten- te 
We BIA tion in the teſtator, that their ſons and daughters 1 
p32, ſhould have the whole term, though the limitations w 
1 337 ; ; 
0 NEG | to them be differently expreſſed. It is further ſaid m 
„ in the will, [and if there ſhalt be no iſſue of the ſaid p 
{* 3d marriage | the meaning whereof is, ** if there ſhallle WM pe 
M * no daughters”: For the word [ iflue} is a good F 
N word of purchaſe. 1 Salk. 224. Ihe words after- nd 
ien wards are, [if neither of them the ſaid Benjamin and of 
1 Catherine ſhall leave any lawful ifſue.] Now this ve 
l muſt neceſſarily have happened at the time of their 15 
1 deaths; to which the word [leave] properly refers; th 
11210 and therefore this materially differs from a limitation an 
109 upon a dying without iſſue; in which caſe a deviſe wW 
1 over is void, becauſe that contingency may never Ih 
 » rc happen, or not till after a long ſucceſſion. Beſides, thi 
_ Cconting. though in the caſe of a freehold the words [if he da 
es, dies without iſſue] create an eſtate- tail; yet otherwiſe fry 
it is in the caſe of a term of years, eee here the | die 
whole term goes to the party's repreſentative; and the 
therefore theſe two caſes are to be conſidered in a be 


different light. Upon. the whole therefore, as the 
intire 


veſted in *ſuch child, and it would have been tranſ- 
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intire term never became veſted in any perſon, but 


it veſted in poſſibility only, which never took effect, 


the deviſe over to the children of John is good. 

And to this point the following caſes were cited: _ 
Higgens and Darby, (b) Salk. 156. S. C. 2 Vern. 5 2 
600. Targett and Gant, (c) Abr. Ca. Eq. 194. 694. 1. P. 
Martin and Long, 2 Vern. 151. S. C. Abr. Ca. Eg. % Sid. 
192. Stanley and Leigh, (d) at the Rolls, 16 July Eq. Ca. 149, 
1734. Dorothy Leonard deviſed a term of years to „ 
Francis Leigh for life, and after his death to the ; a) 2 P. w. 
eldeſt ſon of Francis Leigh and the heirs male of ſuch s 
eldeſt ſon; then to the ſecond and other ſons of the 

ſaid F, L. in the ſame manner ; and in default of 

ſuch iſſue, to his daughter and daughters, equally to 

be divided between them : and in default of daugh- 


ters, or in caſe of their death before twenty-one or 


marriage, then to the plaintiff. Francis L. died. 
without iſſue. And it was held by Sir Fo/eph Jekyll, 


maſter of the Rolls, (1) That the limitation to the 


plaintiff was good, becauſe it did not tend to a per- 
petuity : For that it would be ſeen at the death of 
F. L. whether he ſhould leave a ſon or daughter, or 
not. (2) That if F. L. had left a child at the time 
of his death, the whole term would have become, p 338 
miſſible to his repreſentative. And the maſter of 

the Rolls cited Higgens and Darby as in point. Gore 

and Gore, (e;—Brook, and Taylor, (f) (173 1.) That , p.. 
was a caſe ſent from the Chancery, by lord chancel- 28. 9 Mod. 


lor King, for the opinion of this court; and it was #: * **: 


this: A term of years was deviſed to the teſtator's EE 
daughter Mary for life, and after her death to the 79% 79. 
fruit of her body, with a remainder over. Mary 958. 10 

died without iſſue; and the opinion of this court was, 5 
that the limitation over was good, becauſe it mult 188.  xq. 


be determined upon Mary's death who ſhould _ ab. 367. 
8 the 
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the term. And the court of Chancery afterwards 

(e/ 30, was of the ſame opinion. Blew and Marfhall, (g) 
not 8. P. in Chancery, August 1732. A perfonal eſtate was 
bequeathed to A. for life, and afterwards to ſuch 
children as ſhe ſhould leave at the time of her death 
who ſhould attain the age of twenty-one ; and the 
| limitation over was held good. BILL. 
Me On the other fide it, was argued, that this caſe 

T.Taib. a1. depends upon the words of this will, and upon the e 

8. P. ſtate in which things were at the time of making it: l 


py K Wo am «a .,.. 
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1 For if ſabſequent accidents are to be taken into con- li 
it i | fideration in theſe caſes, it would produce much con- 1 
Fl fuſion, and no limitation would be void in its crea- it 
[4 : tion. Swinb. part 7. cap. 11. Now here both the It 

4 real and perſonal eſtates are given by the ſame words; tt 


which plainly ſhews the intention of the teſtator to WM b 
be, that they ſhould go together. With reſpect to if 
the freehold premiſſes, an eftate-tail paſſes thereby to p. 


Benjamin and Catherine, notwithſtanding the limita- tt 
tion be to them for life: For the words [if neither p1 
of them the ſaid B. and C. ſhall leave any iſſue] are to 
words of limitation, and mean the ſame as if it had le 
been ſaid, [for default of ſuch iſſue]. If there be in- W 


deedany difference between theſe two expreſſions, it th 


ſeems to be in favour of the defendants, becauſe the ſu 
firſt ſeems to refer to the time of the party's death, an 
but the other hath no ſuch relation, but may proper- be 


ly extend to the end of the world. As to the word wl 

[iſſue], this is a collective term, and takes in the be 
whole generation, according to lord Hale's opinion ti 

P zz in the cafe of King and Melling: And it is plain 1 
x vent. 228. by the penning of this will, that the preſent teſtator 3 
knew the difference between the words [ ifſue ] and 
[children], and between the expreſſions of {dying 
without iſſue] and { when iſſue ſhall fail.] Love and 
Windham, 1 Lev. 290. Higgens and Bartz, bes, 

— "> 15 : 
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156. Langley and, Baldwin, (cited in Mad, Ca. in 
Law and Eq. (h) 258, 384.) That was a caſe ſent (% i: e. 8 
out of Chancery for the opinion of the court of Com- * N 
mon Pleas 170%. and was thus: Lands were deviſed 185. but ſee 
to Jonathan ne for life, with a power to make a | v 2 
jointure, remainder to his firſt and other ſons unto 
the fixth fon in tail, and if he died without ifſue, re- 
mainder over. And it was held, that J. L. took an 
eſtate-tail. Shaw and Weigh, (i) in the houſe of (5) i EG. ab 
lords, 1729, A. deviſed lands to his wife for her 184. 8Mod, 
life, then to truſtees, in truſt for his two ſiſters dur. F.. 
ing their natural lives, diſpuniſhable of waſte ; and 2 Stra. 798. 
if either of the teſtator's ſaid ſiſters ſhould have ifſue, *** 5* 
in truſt for ſuch iſſue of the mother's ſhare, or elſe in 
truſt for the ſurviyor of them and her iſſue; and if 
| both ſhould happen to die without iſſue, and their 
iſſue to die without iffue, then the teftator deviſes the 
premiffes in remainder over. And it was held, that 
the two ſiſters had an eſtate-tail. . As therefore in the 
preſent caſe an eſtate- tail in the freehold lands pafſed 
to B. and C. the whole term in the leaſe-hold con- 
ſequently became yeſted in them, becauſe the fame 
words muſt neceffarily have the ſame meaning: And 
this will plainly appear by the cafes after cited. But 
ſuppoſing that the whole term was not veſted in B. 
and C. the limitation to the children of John is void, 
becauſe it 1s to take place after ſeveral contingencies, 
which are too remote; for, as appears from what is 
before mentioned, that deviſe was not to take effect 
till after a failure of iſſue by B. and C. Dyer 7. 
1 Roll. 611. 1 Mod. 114. Duke of Norfolk's caſe, 
2 Chan. Ca. Love og Windham, 1 Lev. 90, 8. 

Cc 5 9 1 
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C. 1 Med. 50. 
3 Lev. 22, 23.* 


It appears from Cas. T. Talbot, 250. that the Court of B. R. certified 
that the 3 [conſidered as of a term] to the children of J. S. was good 
in the caſe that had happened. See ſeveral caſes on this point referred to by 
Mr. Cox in his notes to Higgins v. Dowler. 1 P. W. 98. and Artinfon v. Hut- 
chinſon, 3 P. W. 258. Alfo 1 Bro. Cha. Rep, 293. Ambler. 72. 122. 2 BlackR, 
704. 1 Term Rep. B. R. 593. 3 Term Rep. B. R. 143. | 


— 


1 


| 4 * 2 Sy The ys po 5 Tt £44 
*P 340  *Scudamore againſt Hearne and his Wife. 
To debt on EBT on bond againſt the defendants as admi- 
ee niſtrators: To which they plead, that there is 
gainſt an * P | 


adminiſtra- a cuſtom in London, that if one citizen of L. becomes 


Ct indebted to another citizen of L. upon a ſimple con- 


ments ob- tract, and remains ſo indebted at the time of his 
che Series death, an action of debt will lie thereon in the ſhe. 
Courtof riff's court againſt his adminiſtrator as upon a concęſſit 


* ſelvere; and they aver, that one of the defendants 
menced af- and the inteſtate were citizens of L. and the inteſtate 
tente was indebted within the city, &'c. and then they 
for ſimple plead ſeveral judgments recovered in the ſheriff's court 
1 L. for the ſaid debts, c. ö 3 

inteſtate a citizen to citizens ; alleging a cuſtom for debt lying thereon in the Sheriff's 
Court. Plea held bad, for not averring that the adminiſtrator was bound to pay ſuch 


debts as if due on bond, 


And upon a demurrer to this plea it was objected 
by Mr. Deniſon, that the cuſtom intended by the de- 
fendants is not well ſet out, it being ſtated only, that 
an action of debt lies againſt adminiſtrators for a 
debt due on a ſimple contract as on a concęſſit ſolvere; 
whereas this is not ſufficient to give the * 
| = . tract 


8. C. 1 Sid. 450. 8. Q. 1 Vent. 79. 
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tract debt any kind of priority, unleſs it be added, 
« that the adminiſtrator is bound to pay it as if it 
was due on obligation.“ Snelling*s caſe. 5 Co. 82. 

b. (a) The conſequence hereof is, that as it appears (/ Which 
on this record, the ſuits-in the ſheriff's court were — 
brought after the preſent action, whereby notice was 11d. Ry. 
given of the plaintiff's demand, this muſt be paid 57: 
preterably to the judgments here pleaded. But it 
was ſaid by Mr. Deniſon, that if an executor ſuffers . Term 
judgment ſor a ſimple· contract debt of his teſtator, he $46 $206 
may diſcharge this though there be a bond-debt, un- 13. _—_ 
leſs he had previous notice thereof. ¶ But per Chap- Id 5 
ple juſt. it has not yet been carried ſo far es this; but 9 _ 
where the judgment is by compulſion, and there is 
no natice of the other debt, the judgment may be, amok. 
fatisfied: And ſoit was determined in Magworth and 85 Fitz= 
Davies, (b) in C. B. N. ogy 3 

In the principal caſe Lee C. alſo objected, that * P 341 
it is not ſhewn in the plea the contract was made with- 
in the city, it being ſaid only, that the inteſtate was 
indebted to the party within the city : So that (for 
aught appears) the contract might have been made 
ellewhere. And this, he ſaid, is a ſtrong excep- 
tion. 

And Mr. Deniſon informing the court that he had 
acquainted ſerjeant Draper, who was counſel on the 
other ſide, with the exception now taken by him, 
and that the ſerjeant had refuſed to defend the plea, 


judgment was given for the n 


+ See this diſtinction of Chapple's J. over-ruled by Lord Hardwicke in Haw- | 
tins v. Day, Ambler, 162, | F 


Re Archer 
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N ee. Arobor, on the demiſe Hanley againſt Snap. 
Aale or A Motion having been made laſt term for ſtaying 
be equity A the proceedings in an ejectment brought upon 
don is in. à mortgage, on the payment of principal, intereſt 
titled to and coſts; and it being then referred to the maſter, 
Raypro-. as uſual, his report was now moved for by ſolicitor 
an ces general Strange: And the caſe was reported to be 
* by this: 7 5 | > } | | 
the mortga==Thomas Pollard made a mortgage to the leſſor of 
lug ne the plaintiff for 430/. and afterwards borrowed of 


mortgage him 80. and 321. for which he gave his bond only. 


debt nd The defendant Snapp afterwards purchaſed of Pollard | 


— the equity of redemption of the mortgaged lands for 
doe debt Goo. but retained thereout 1 121. and gave a bond 
mortgagor to Pollard (wherein ſo much is recited to be due to 
_ tothe Hanley on bond) for paying to Pollard 1121. if he 
before the coul ſes without diſcharging Han. 
before the could redeem the premiſſes without diſcharging 

purchaſe, þey*s faid bond-debt; and if not, for paying the mo- 
— — ney to Hankey. And an action hath been ſince brought 
fer had no- by Hankey againſt Pollard for the 1121. due on the 
rice, 8 2 . ith a 

bonds; and a judgment obtained therein, with 


ceſſet executio. 
* 
7” for 


Upon this report it was inſiſted by Mr. ſolicitor | 
the leflor of the plaintiff, that the proceedings | 
ought not to be ſtayed without Pollard's paying 3s | 
well the bond-debt as the mortgage-money, it being | 
an eſtabliſhed maxim, that where a perſon applies for 
equity, he muſt do it. And the aſſignee of the equity | 


ſeveral 
firſt up 
accord 
Becau 
tion as 
purcha 
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of redemption ſtands on the fame footing with the 
original mortgagor, eſpecially as he had here previous 
notice of the bond:-debt; and alfo took a ſecurity on 
that account, by retaining the money in his hands. | 
Abr. Ca. Eg. 324. 2 Vern. 1759, 691, 698. | 
On the other - fide it was argued' by Sir Tomas 
Abney, and Mr. Barnardi/ton':' And they cited Abr. 
Ca. Eg. 325. and Wood, on the demiſe of Cowhurſt, 
and Mortimer and iber, Hil, i G. 1. in this court. 
One Millaward there mortgaged a copyhold eſtate to 
the leſſor of the plaintiff, and afterwards took up of 
him a further ſum upon bond: And a motion was 
made, and a rule granted, for ſtaying the proceeds 
ings in ejectment, and delivering the evidences to 
the heir of the mortgagor, on his pamens of the 


, mortgage-money and coſts. 
7 And in the principal cal dt was reſolved by the 

whole court; (1) That where an eſtate is mortgaged, 
and afterwards money taken up by the ſame perſon , ye. 
on bond, the mortgagor is not obliged upon ſuch an 244. Vide 
application as the preſent to pay the bond-debt, be- n Sony — 
| WH cauſe in his hands it is no lien on the lands, as a judg- Rep. 776. 
8 ment is; for if he Was, by the ſame reaſon he would 3 0 
; be obliged to pay even ſimple- contract debts. But 
; in ſuch caſe the heir is obliged to diſcharge the bond- : 
debt, as well as the money due on the mortgage, in or- Greg: 
a der to prevent circuity of action: And fo it is where faust. g. 
: ſeveral ſums are lent on ſecurities of a like nature: as Barnes. 179 

firſt upon perſonal pledges, and afterwards on a note; 
. according to the caſes cited out of Vernon's Reports: 
hghecauſe in this caſe the executor is in the ſame ſitua- 
tion as the heir in the other. (2) In this caſe the 
7 purchaſer is in the ſame condition as the original 
r MY wortgagor would have been if no purchaſe had been -P 343 
y N as he had notice of the bond-· debt: But then 
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as the mortgagor himſelf would not be liable to the 
bond -debt, the purchaſer cannot be ſo. And his 
retainer of the money, and giving the bond makes 


no difference, the bond being given conditionally, 
and founded on the very queſtion now in agitation, 
and conſequently not fraudulent: Otherwiſe perhaps 


it would be, if the retainer had been general for pay. 
ing the bond · debt, becauſe then it might be conſidered 
as part of the agreement, that the money ſhould be 


applied in diſcharge of the bon 
Les C. J. alſo ſaid, that before the ſtatute this 
78g, court exerciſed this Mee power, as well in 
423. the caſe of a mortgage, as of a forfeiture for non- 
payment of rent; in both of which caſes the court, 


according to the rules of equity, did ſtay the party 


from proceeding at law, by compelling him to take 


the money really due to him. 


The King againſt Harman and others. | 


. val of ſeveral orders for appointing overlſeers, 


appointing, and alſo for convicting the perſons ſo appointed 


or convid- for refuſing to act in the office, a ſuper/edeas was now | 


ing over- 


ſeers though prayed by Sir Thomas Abney to this certiorari, quia 


no appeal 6 5 | | \eal 
po ben erronice emanavit. And he argued, that an appea 


broughtzone lies in this caſe, by ſet. 6. of 43 El. c. 2. and a | 


Certiorari certiorari doth not lie till an appeal is brought, for 
lies to re- 


move ſeve- that the party cannot paſs over a ſeſſions per ſaltum, 
 ralorders, Salk, 147. Farr. 10. 6 Mod. 40. And in the 


if they re- | 
late to the ſame perſons, and the ſame matter. 


8 N = 0e I 


A Certicrari A Certiorari having been granted for the remo- 


fiora- 


reaſo 


thorit 
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caſe of The Ring and the inhabitants of Warwick, (a)“ 


lord Hardwicke, chief juſtice, ſaid, that where an 


appeal lies, a nen en may be: ann the 


Sir Thomas Abney alſo objected, ; this i 
there being ſeveral orders, there ought: to have been 
more than one certiorari. 


But it was held by the whole court, that where * P 344 


an order of juſtices is made, and there is but one 
party who hath a right to appeal, (as in the caſe of 


orders of appointment, and of orders made upon an 
overſeer's abſence or negligence in the execution of 


his office) and he waives his privilege of reſorting to 
the ſeſſions, and elects to come to this court, a cer- 
tiorars lies for removing the orders, there being no 


reaſon againſt the party? s being received : For the au- 
thority of this court is never taken away by an act of 1 pine, na: 


parliament, without ſpecial words therein for that pur- 
pole. But where there are two parties having a right 
to appeal, and the time of appealing -be fixt by the 
law, (as in the caſe of ſettlements, where the time is 
limited to the firſt ſeſſions ) it 18 not reaſonable to grant 
a certiorari till the time is elapſed : And fo is the 
rule in Salk. 147. to be underſtood. And in the pre- 
ſent caſe, there being no time ſet for appealing, if 
it be a ſufficient objection to a certiorari that an os | 
peal lies, a certiorari can never be granted. 
Lee C. J. alſo ſaid, there may be caſes ſo cir- 
cumſtanced, where a. certiorari hath been and 
ought to be denied; and ſuch was the caſe cited of 
The inhabitants Warwick, where a certiorari was 
prayed pending a ſeſſions, and the party had made 
his election by appealing thereto. And he ſaid, that 
he would not affert, an appeal does not lie as well 


upon an order for refuſing to aQ as overſeer, as on 


an order for negligence in the office ; the words of 


the ſtatute being very general, 
As 


— 
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e in it; as all the orders removed xłlate to 
the fame perſons, and the ſame GS Fhe gon 
was therefore denied. | ironed 
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Refidence 


| N W of: juſtices was lade for de boinavil 
ſs 6 dy K 8 of Thomas Willes and his wife, and their chil- 
rid, where- dren, from Sototon to Sidbury; wich order upon 
jo an ellete appeal was fet aſide: And tie cafe appeared nen the 
of his own feſſions order to be this 


(pris Thomas Willes the pauper rote un eſtate in Few. 


unde, 30l. 


8. 


Bur 
. 12 
* 


SS: 
S 
Sa 


to gain a 


ſettſement; Eſtate in his own right for a term or terins of 

4c ng of the value of 19“. 105, per ann. in Sidbury, he took 

theeſtare or there, taking it for his home or habitation : And 

Ide the fame being in the poſſeflion of an under-tenant, 
It gains a 

ſetriement in conſideration of 80. paid by the tenant, the pauper 

alſo for bis accepted a ſurrender of his leafe, and had the keys x 


he ver the houſe delivered to hun, and took: poſſeſſion of the 


they not 2s | . F 

having gain eſtate. He continued at Sidbury from November to 

ed a ſetile- 

ment of April, and occupied the eſtate during that time, cut- 

on own, ting the hedges, weeding the ground, and fowing 
emain- 


ing part of turnips therein; but he paid no taxes, and had no 


his family ſtock on the lands, nor had any 


* as bedding, in his houſe at Sidbury, but lodged at 
publick houſe there as a e or traveller, without 
as | having 


where, 


* As to the ether objection, the court aid, there is 


N Tn. — 5 
V, Rex 5 0. Gu 179. Cs taxed 
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, ron at the rent of 100. per ann. and being diſtrained | 
is ſufficient for the ſaid rent, he left the eſtate, and having 5 


ds, not ſo —. ; 


own fe 
in the 
clere, 
came 2 
in the 
In the 
appear 
he had 
right; 


1s 


quaſh the order of ſeffions, and to confirm the ori- 


ment, although he continues there for a few days 


it was laid down as a general rule by Panter C. J. 


appears to be a beneficial one, it being ſtated; that 
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having a partieular reom / aſſigned to him During 
the pauper”'s ſtay at Siaburq, he continued there fort7 
days in the whole, but not ſueeeſſively and altoge. 
ther; and went frequently to Sototon to ſee his wife 
and children, who were left behind, and remained at 
Sototon, where he ſtayed ſometimes a week at atime: 
And he went to other places about his affairs, and 
was at ether places for ſo long a time as at Sidbury 
during the ſaid five months. Aſterwards in April 
the pauper ſold his eſtate, and went back to Sowron: 
from whence he was remeved by the juſtices order to 
Sidbury with his wife and children, the youngeſt of 
whom was about eight; and others about twenty r 
thirty. But it *was not ſtared that any of them had“ P 346 


gained any ſettlement of their WW. 
And it was moved laſt term by ſerjeant Huſſey to 


ginal order; and he argued, (1) That the father was 
well removed by the firſt order to Sidbury: Fer a 
perſon by living upon his own eſtate gains a ſettſe- 


only; and this not by any act of parliament, but by 
conſt ruction of law, becauſe no one ſhall be deprived 
of or removed from his property. In the caſe of 
The pariſhes of Walton and Montpealy, Mich. 2 G. r. 


that by coming to and dwelling upon an eſtate' of his 

own for forty days, a perſon gains a ſettlement. And 

in the cafe of The pariſhes of Eaſt. Goodatay and Mun- 

clere, (a) it was held, that a certificate-man, who (=) Stra. 
came and lived upon a copy-hold eſtate which he had 8. C. 468. | 
in the right of his wife, gained thereby a ſettlement. Cas. Set. & 
In the preſent caſe the pauper's intereſt in the eſtate © P: 


he had it for a term or terms of years in his own 
right; that it was of 19. 105. per ann. and that he 
IRR — 1 ſold 
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ſold it. Beſides, the court will intend it to be a be- were 


neficial intereſt, unleſs the. contrary appears. The the c 

(0 Bur, 8. Pariſhes of Heaver and Sunbridge in Kent, (b. Trin. Pari 
8. 7. 8 Geo. 2. It was there ſtated, that the father of in $6 
T. G. the pauper had an eſtate for ninety- nine years, U. 
which he held at the rent of 55. per ann, and he deviſ- child 

ed it to T. G. upon condition to pay 200. to his mo- to &. 

ther, if ſhe ſhould live long enough to ſpend the. 3 

fame: And it was determined by lord Hardwicke, to th 

that the intereſt ſhall be intended to be of a benefi- his i1 

cial nature. As to the time of the pauper's reſidence ent f 

at Sidbury, it is mentioned to be five months 3. and term 

though he was abſent for ſome part of the time, 95 num! 

is not material; a reſidence for forty days in the tereſt 
whole, and not ſucceſſively, being within the ſtatute. exon 

He was certainly a commorant, for the purpoſe of if it v 
attending the leet. And as to the manner of his re- have 

0 ſidence, it appears that he cultivated the eſtate, and chaſe 

L p took it for his home; ſo that it was *ſuch a reſidence have 
347 from whence the pauper could not be removed, and theſe 
_ conſequently was ſufficient to acquire a ſettlement. in thi 

It has been held, that if an apprentice is bound in out te 

one pariſh, and lodges in another, he gains a ſettle- And 

ment in the place where he lodges. And it appears *only 

by the 13, 14 Car. 2. cap. 2. ſed. 1. that a ſo- out it 
journer may gain a ſettlement. With reſpe& to the Ther 
value of the eſtate, it is worth 19/. 10s. per ann. and ſuſfici 
conſequently. above 30. and therefore this caſe falls pears 
within the ſtatute of 9 G. 1. c. 7. (2) In the preſent tend 

caſe the ſettlement of all the children attends that of 416. 
the father, they being a part of his family. The that | 
Pariſhes of and Marſton, Trin. 1 G. 1. tinue 
There the father, after gaining a ſettlement in one WW be wa 
pariſh, acquired a new one in another, by renting an Sidbu; 
eſtate there, but left his children behind him, and bn fo 


afterwards died. And it was held, that the children that ſc 
ET | were BY fcttlen 


17 @. 


ſettlement, as that a reſidence, for the ſame time and 
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were ſettled in the laſt pariſh. But otherwiſe it is in The caſe 


the caſe of a mother; as it was determined in The cited is con- 
Pariſhes of St. Catherine near the Tower and St. George = 2. 
in Southwark. (c) | (e) 2 Lord 


Upon the whole matter ne the father and 2 


children were well removed, by the rising order, 218. Foley 


W 7, Bur. 


to Sidbury. 160 4 
On the, other ſide it was 1 by Mr. Gundry v. 3 


to the ſettlement of the father at Sidbury; (1) That d 


his intereſt in the eſtate does not appear to be ſuffici- 14 1 


ent for this purpoſe: For it is only ſtated to be a $473. Foley 
term or. terms for years, without mentioning. the*5* 
number of years, or whether it was a beneficial in- 

tereſt, or how the pauper came by it, whether as 
executor or adminiſtrator, or as a purchaſer. And 


il it was by purchaſe, this ſhould have been ſhewn to 
have been made before the act of 9 G. 1. or if the pur- 


chaſe was made ſince, the conſider ation money ſhould 
have appeared to be 30l. or upwards. Now none of 
theſe circumſtances can be ſupplied by intendment, as 
in the caſe of renting a tenement, where it is not ſet 
out to be of 10/. per ann. this ſhall not be preſumed. 
And ſoitis where notice is required, and it be ſtated 
*only, that a perſon came to reſide in a pariſh, with- P 348 
out ſhewing that he gave notice. Salk. 472. (2) 
The manner of the pauper's holding the eſtate is not 
ſufficient for the gaining a new ſettlement, as it ap- 
pears by the circumſtances hereof that he did not in- 
tend to reſide at Sidbury. Salk. 524. S. C. 5 Mod. 
416, Neither was his ſtay there long enough for 
that purpoſe, for it is ſtated, that he did not con- 
tinue at Sidbury for forty days ſucceſſively, and that 
he was for as much of the five months at Sowton as 
Sidbury, He might not perhaps be abſent from Soww- 
ton for forty ſucceſſive days: And it is as reaſonable 
that ſo ſhort and broken an abſence ſhall not avoid a 
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in the ſame manner, ſhall gain one. Upon the od 
law, a refidence for forty days was neceffary for a 


perſon to attend eourt leets. And on the ſtatute of 
Car. 2. an inhabitancy for forty days is neceſſary, 
though it muſt be admitted that theſe need not be 
ee ee 2H e eee ee eee 
But ſuppoſing the father was well removed to Sid. 
-bury, the children were not, becauſe they are all 
above the age of nurſe- children: And the reaſon 


why nurſe-children ſhall follow the ſettlement of the 


parent is, becauſe they ſtand in need of his care; 
Which does not extend to the preſent caſe. 'Salk. 470, 

482, 528. ' The Pariſbes of Eaft-Goodaway and 
= a We/t-Goodawway, (d) Trin. 7 G. 1. Me Pariſhes of 
(e) St. Ma- St. Michael in Norwich and of St. Margaret (e) in 
— Igſewich, Eaft. 2 G. 2. | RT A 
at Sowton if he obtained one at Sidbury, which is the 
point in queſtion. - And to determine this it is pro- 


per to be conſidered; (1) Whether it appears he 


had ſuch an intereſt in the eſtate as was properly: his 
own, and contra-diſtinguiſhed to a rack-rented eſtate. 
The caſe is not ſtated fo fully as it ſhould have been; 
for it ſhould have been ſhewn by what title the pau- 


per came by the eſtate, whether by act of law as an | 


_ executor, or by deviſe or purchaſe, or in what other 
p 249 manner. As this is not done, we cannot intend 
that he was a purchaſer thereof, and conſequently 

| this caſe does not fall within the late att. However, 
upon the circumſtances ſet out in the ſeſſions order, 
the eſtate does ſeem to be of a beneficial nature, and 
the pauper is mentioned to have had it in his own 
right, and conſequently the quantum of the value is 
not material, becauſe the owner has a right to be 
where his eſtate lies; And fo it has been determined. 


reſidence 


Lee C. J. The pauper had certainly no ſettlement 


(2) The next matter to be conſidered is the pauper's | 


reſid 
bar, 
Car. 
ceſſiv 
Harr 
ſiden 
ble ft 
old 1 
day | 


wa 
And 


term, 
place 
what 
was 1 


he lot 


rial, | 
and un 
Sowto 


purpc 


Objee 


not d. 
ſent f 
This! 
long « 


father 


Harro 


\ 


HILARY TERM, 12 GEO. II. 1538. 


reſidence at Sidbury. It is rightly admitted at the 
bar, that it is not neceſſary, upon the ſtatute of 
Car. 2. the continuance ſhould be for forty days ſuc- 
ceſlively. In the caſe of The Pariſhes of Edgware and 
Harrow, (f) Ealt. 12 Ann. it was held, that a re- 2 
ſidence for forty days, where the party is irremova- Fort, 310. 
ble for that time, gains a ſettlement. And upon the 
old law, when a man came to a place, on the firſt 
day he was regarded as a ſtranger; on the ſecond, 
as a gueſt; and on the third, as an inhabitant: 
And a place of ſettlement, (which is a modern 
term, and has ariſen from the acts of removal) is a 
place of habitation. Now in this caſe it is plain from 
what is faid under the former head, that the pauper 
was irremovable whilſt he was at Sidbury ; ; and though 
he lodged at a publick houſe, this is not very mate- 
rial, becauſe a man may have 100l. a year in a pariſh, 
and no houſe there. And the reaſon of his going to 
Soꝛoton and other places is mentioned to be for the 
purpoſe of ſeeing his family, and about his affairs. 
Objected, That the party's ſettlement at Sowton was 
not determined, becauſe it does not appear he was ab- 
ſent from thence for forty ſucceſſive days. Anſwer : 
This point depends on the queſtion, whether he was 
long enough at Sidbury to gain one there; for if ſo, 
then he loſes his former ſettlement at the other place. 
Upon the whole therefore, we muſt take the eſtate to 
be a beneficial intereſt, and the property of the pau- , * _ 
per. And his reſidence at Sidbury was ſuch as is ſuf- Bur. S. CO. 
ficient to gain him a ſettlement there. * Þ 
As to the other point, there has been ſome diver- 350 
fity of opinion amongſt the judges, how far the ſet- 
tlement of children ſhall be derived from that of the 
father. In the caſe before cited of Edgware and 
Harrow, it was ſaid by Parker C. J. that a child 
| cannct 
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cannot be ſent to the place of the father's ſettlement, 


unleſs the child hath been there; for that he derives 
a ſettlement from his father, not as he doth an inhe- 
ritance, but by reaſon of his being in a place from 


whence he could not be removed whilſt he was with 
his father. 


320, 2 L 


Ray, 1332. be ſent to the place of his father's ſettlement though 


Stra. 539 he hath never been there; which was that-caſe, but 
the child was only two years old. In the caſe of The 

str. Pariſhes of Eaſt- Goodaway and We/t Goodaway, (b.) 
438. Trin. 7 G.1. where the child was of a conſiderable age, 
and partedfrom his father, it washeld, that he could not 

| be {ent to the place of his father's ſettlement : And ſo 

it was reſolved in the caſe of St. Michaels, Norwich 

Stra. and St. Mathew's, Ipſwich ; (i) where the child had 
* = been twelve years parted from his father, and eman- 
nard. »57- Cipated from him, and alſo married. This therefore 
|< Bur. is the true diſtinction, that where a child remains in 
S. C. 70. his father's houſe, and has gained no ſettlement of 
WT his own, his ſettlement ſhall attend that of his father; 
but otherwiſe it is where he has been ſeparated from 


his father, and has gained a ſettlement of his own. 


The conſequence is, that as in this caſe the children 
have always continued in the father's family, and it 
is not ſtated that they have gained a ſettlement of 
their own, though ſome of them are twenty or thirty 


years old, they are ſettled where the father is. And 


the law is the ſame 1 in the caſe of a mother as of a 
father. 

The reſt of the court was of the ſame opinion with 
the chief juſtice, upon both points, and for the ſame 
reaſons. And therefore the order of juſtices was now 
confirmed, and the order of ſeſſions quaſhed. 


Note; 


But in the caſe of The Pariſhes of Ever. 
and Blackwater (g) where that objection was ta- 
(2) m_ ken by Mr. Reeve, the court held, that a child may 


v7 


dren 


orde1 
of W. 
ordet 


D 


plaint; 


pleads 
and th 
mages 
An 
mend 
ſtead e 
genera 
being 
in the 
it tend 
the mil 
attorne 
But 
the ma 
the miſ 
conſeql 
therefo 


no auth 


and the 


muſt be 


9 


22 


HILARY TERM, 12 GEO. II. 1738. 


Note; The exception to the ſettlement of the chil. * P 3 51 


dren was 'over-ruled upon the firſt argument, but the 


order conſiſting of many circumſtances, copies there- 
of were then directed to be given to the POORER 
ora to confider the Seher point. | 


Ray, adminiſtrator, Sc. againſt Lifter. 


for 30l. and the other for 10/. 10s. and the vr and 
judgment 


plaintiff lays to his damage 100. The defendant being for 


pleads payment, but on the trial made no defence, greater da- 


mages th 
and the jury found for the plaintiff, and gave 3o/. da- thoſe laid in 
mages. | the declarg- 
tion, the 


And it was this term moved by Mr. Taylor to a- court re- 


. fuſe leave to 
mend the declaration, by inſerting 40/. damages in „ 


ſtead of 101. and it was inſiſted by him, and ſolicitor declaration 


general Strange, that this ought to be permitted, it 


being no alteration in the verdict or judgment, but > 


in the declaration, and only of a ſingle word: And 
it tends to the furtherance of juſtice. And beſides, 
the miſtake is to be conſidered as the miſpriſion of the 
attorney. 

But the whole court was clearly of opinion, that 
the matter prayed to be amended cannot be called 
the miſpriſion of the clerk, it being the demand, and 
conſequently the inſtruction, of the plaintiff; and 
therefore it cannot be altered. For the court hath 
no authority to increaſe the party's own demand; 


EBT upon two akon one 7, which was In debt, the ; 
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and the ſtatute of H. 6. (upon which this motion ; 
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only to the plain apparent miſprifien of the clerk, 
where he had ſamething before him to go by. The 


enly way therefore for the plaintiff to have taken was, 


to have remitted fo much of the damages as exceed- 
ed what is laid. The motion was therefore denied. 


P 352 Note; It was objected at the bar to this motion, 


that a writ of error has been brought, and therefore 
the plaintiff is too late in his application. To which 
it was anſwered, that he is ready to pay the coſts 
thereof, if the defendant will waive the writ of er- 
ror ; and this if he refuſes to do, then it appears the 
writ was brought for other errors. And Mr. ſolicitor 
ſaid, this was the common practice in the Common 
Pleas. And Mr. Taylor cited the caſe of Croſs and 
Speed, Eat. 10 G. 2. where a rule was granted ac- 
cordingly. But in the principal caſe the court re- 
fuſed the mot ion, for the reaſons above mentioned. 


See poſt. 384. the Court refuſed to allow a remitritur of 20, of the damages, 
to be entered. OY ee 


The King againſt Dore. 


Upon affir- Conviction againſt the defendant for deer- 
3 | ſtealing, having been removed by certiorari, 
for deer- and affirmed in this court, it was moved by” Mr. 
ſtealing the Filmer, that the coſts be referred to the maſter for 
proſecutor's _. . : | . 
coſts are to taxation in an adverſary way; the defendant havin 
beraxed 3 given a bond for the colts, purſuant to the ſtatute o 
torney and 3 W. & M. Co 10. / 6: | 1 | 

88 Againſt this it was argued by ſolicitor general 
Strange, that an affidavit having been made by the 


proſecutor that every penny ſet down in the bill 0 
| colts 


ford, 
Marſh 
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303. 
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colts hath been paid by him, he ought to be rei m- 
burſed the ſame, it being the deſign of the act, that 
the proſecutor ſhould have nothing to pay even to 
his own attorney: Whereas upon ſtrict taxations, 
many items are always diſallowed or leſſenedd. 

But per cur”: Although the words of the act are, 
ce full coſts and damages,” yet the proſecutor ought. 
not to have ſuch allowed as are unuſual or unreaſona- 
ble: And it is for the benefit of the defendant f that f. Proſe- 
an affidavit is required; the reaſon thereof being, » Þ : 53 
but on the oath of the proſecutor. And Probyn 
juſt. ſaid, that the bill ought to be taxed as between 
attorney and client. A rule was therefore granted 


tor referring the bill to the maſter. 


_ Chambers's. caſh. © © $. C. 2 Stra. 
| 4 ; 1107. 


OTION for a writ of privilege for exempting a clergy- 
Charles Chambers, clerk and vicar of Dart. man if nor 
ford, and a proprietor of lands within Dartford Freſh is terve.the 
Marſh in Dartford, from ſerving the office of col- e 
lector and expenditor for the ſaid level. And an affi- and Expen- 
davit was produced, that Mr. Chambers held the Gio to me 
lands as vicar-of Dartford; and that the ſame are — Sew- 
glebe lands. And the motion was principally found- ers. 
ed on Dr. Lee's caſe, 1 Vent. 105. S. C. 1 Lev. 
303. 8. C. 1 Mod. 282. S. C. 2 Keb. 693. 


On the other fide it was argued by ſerjeant Wright 


either by ſtatute or common law from the ſervice of 
this office. The ſtatute of Magna Charta, c. 1. con- 
| © Ft firms 


J 


Hin? TERM, 1 Gib 01 1738, 


grin only ſuch'} privileges” as ; clergymen had at com- 
mon law ; and'the fame thing is meant by lord Coke. 
in his comment om this ſtatute, (2 Te. 3.) where he 
ſays, that clergymen are not obliged to ſerve any 
temporal office; as he ſeems to explain it in 2 I. 
625. and therewith agrees. the opinion of lord Holt 
in 6 Mod. 140. That ſtatute therefore does not ex, 
tend to the preſent caſe, becauſe the office in queſtion | 
ariſes from act of parliament. And it hath often 
been ſettled, that in reſpe of eccleſiaſtical poſſeſſions, 
perſons are not exempted from charges and offices 
created by act of parliament. ,They. are bound by 
the ſtatute of Minton, the ſtatutes for repairing of 
bridges, and of watch and ward; notwithſtanding 
this lalt is a perſonal ſervice, and of a low and ſervile 
nature, and very laborious. Style 161, 162. 2 Roll. 
7 Vent. 273. 8. G D 139. 8 
P 354 Keb. *476. Clergymen frequently act as juſtices of 
peace, and in the commiſſion of ſewers. ' Callis's 
reading bn ſewers 24 3. And they are compellable to 
act in theſe offices, becauſe the King hath a right to 
the ſervices of all his ſubjects. Their eccleſiaſtical 
revenues are alſo liable to all parliamentary charges as 
well as other eſtates, though the payment of taxes 
be a ſervice of tenure. As to the preſent office, it is 
one of high truſt ; it is an office which tends to pre- 
ſerve the property. of the church, as well as other 
poſſeſſions; and it is for the benefit of the whole 
country: And conſequently it is a very proper office 
for a clergyman, and not beneath the dignity of his 
profeſſion to act in. It is alſo material, that by the ſta- 
tute of 23 H. 8. c. 5. a power is given to the com- 
miſſioners of ſewers to make expenditors, without 
any exception; and the words of the act are, ** ac- 
** cording to their diſcretions.” And the King him- 


ſelf is not exempted from this office; for in _ 
an 
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and Yards f it is exercifed by the officers of the crown. 
As to Dr. Lee's caſe, the reaſon given by one of the 
judges. does not hold here: And as to the preſent 
point, it is only the opinion of one judge againſt ano- 
ther. Beſides, this office may be exerciſed by de- 
puty; and then the reaſon of the privilege now claim- 
ed (as appears by the writ of privilege itſelf) fails, 
and the principal ſhall not be exempted. 1 Lev. 233. 
8. C. 2 Keb. zog. | | 
An affidavit was therefore produced, that this 
office is exerciſeable by deputy : And alſo that it hath 
been the conſtant uſage for the commiſſioners of. 
ſewers, fince the year 1635. to appoint expenditors 
by turns ; and that thirty-four clergymen have ſerv- 
ed this office fince the caſe of the archdeacon of Ro. 
cheſter, which was in the time of Car. 2. 
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; In ſupport of the motion it was argued by ſolicitor 

f general Strange, and Mr. Chipping, that the general 

T rule is, that a clergyman being Deo militans, ſhall 

5 not be obliged to intermeddle in ſecular affairs. F. 

ö N. B. 175. 2 Inſt. 3. »And the whole tenor of the P 355 
books is, that they are exempted from ſerving tem- 

5 poral offices, becauſe perſons of that profeſſion are 

> ſuppoſed to be always engaged in their cure: And 

1 for the ſame kind of reaſon attornies are privileged 

. perſons, they being ſuppoſed to be always attendant 

r on the courts. Cro. Car. 389. 1 Vent. 29. 8. C. 

: i Lev. 265. There is no difference, as to the pre- 

: ſent point, between an office at common law and a 

8 ſtatute- office; as appears by 6 Mod. 140. and The 

- Queen and Henley, (a) Eaſt. Ann.——A mandamus (a) This | 
F was there prayed to elect an overſcer in the room of the cafe te- 
t a widow woman, who had been choſen into the office; N 

5 and a peremptory one was granted, becauſe women 45. But 
8. are excuſed from ſerving offices at common law, and fc on this 
5 by the ſame reaſon they ought not to be obliged too 
] F f 2 exercue _ Rep. 
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- exerciſe theſe offices by ſtatute, As to the act of 


P 356 


H. 8, the power thereby given to the commiſſioners 


to appoint officers, is not an abſolute one, but a power 
bounded by the law; for the words are, doing 
ce therein, c. after the laws and ſtatutes of the 
realm, c.“ And at the time when that ad was made, 
clergymen were not obliged to ſerve this office, and 
conſequently are not ſo now. Neither can a deputy 
be appointed under this ſtatute, becauſe he cannot 
be fined. And it ſeems to be petitio principii to lay 
that this may be done, becauſe if a clergyman is not 
obliged to exerciſe this office, he need not make a 
deputy. Beſides, he may not be able to procure 
one; and then muſt himſelf intermeddle in ſecular 
affairs, contrary to the above rule. „ 
For theſe reaſons, and upon the authority of Dr. 
Lee's caſe, and 6 Mod. 140. the whole court (Page 
juſt. abſente) were clearly of opinion, that Mr, 
Chambers is not compellable to exerciſe this office; 
the firſt caſe being directly in point, and 
ſtanding upon both the reaſons given in the 
books; and the other being contrary to the diſtincti- 
on taken between an office at common law, and un- 
der act of parliament. And Lee C. J. ſaid, that the 
uſage in this caſe hath no influence on the preſent 
queſtion, for *the exemption being claimed as a 
privilege, any perſon intitled to it may certainly 
waive it if he pleaſes. 5 


A writ of privilege was therefore granted. 
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N ofumpſ FO: plaintiff declares, "We bert 1. An execu- 
'B: (her teſtator) in his Hife, kale; at the ſpecial de 


clares for 


inſtance and requeſt of the defendant” had drawn, work done 


peruſed and ingroſſed ſeveral deeds and writings, Jil 25 money 


laid out b 
done other buſineſs fof the defendant is a attorney, her 8 


and had alſo laid Gut 20. for and on the account of aud if for 


money laid 


the defenda.it, and that whereas ſinct the ſaid teffa: out by her. 
tor's aeceaſe, the plaintiff at the Hke inſtafice and cet a5 ene. 


cutrix in 


requeſt had laid out 26}. as executrix of A. B. in fnithing the 


and abbut other buſineſs of the defendant, and — — 


finiſhing the ſaid deeds and writings, the fame Having 2 


not been compleated by the ſaid teſtator, the defen- aud is noge 


ſuited ; the 


; dant, In conſideration of the premifſes after the ſaid de 


teſtator s death, promiſed the plaintiff to pay her as i pay © 
well ſuch-fums of moiiey as the -teſtztds' (Bowl@'fie. 22 ors 
ſerve for the faid buſineſs, and had been laid out by demand, the 
him as aforeſaid, as ſuch money as had been laid out den hows 
by the plaintiff, Sc. To this the defenddut pleaded the extared in 
ſtatute of re and the plaintiff was thereupon ee 
nonſuited. 

And it was moved laſt 7 rinity term by ſerjeant 
Urling, that the maſter be directed to tax the defen⸗ 
dant his coſts. And he argued, that (by the ſtatute 
of Glouc. c. 1. 2 H. 8. c. 15. and 4 Jac. I. c. 3.) 
in all cafes where the plaintiff is intitled to coſts, . 


the defendant is fo too when he prevails : And for a 


conſiderable time even an executor was obliged to 
pay coſts z though afterwards it was ſettled; that as 


he ſues * en alter droit, he is not within the ſta- 


tute 


HILARY: TERM, 12 GEO II. 1938: 
tute of H. 8. and that this act muſt be taken in to- 


wards an expoſition of the other ſtatutes relating to 
coſts. The reaſon of exempting executors from coſts 


*P 357 is, becauſe they are *ſuppoſed to be not conuſant of 
the rights of their teſtators. Cro. Fac. 229. Now 


128 FOE. 
9 4 80 8 
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and Fac. 1. She need not have named herſelf as. 
ecxecutrix, which is to be conſidered as ſurpluſage; 
and the inſerting ſome counts in the declaration re- 
lative to the teſtator is only an artifice to ſcreen the 
plaintiff from coſts, For theſe reaſons the plaintiff 
de to pay coſts, even ſuppoſing that the money, 

1 


” 


» 4 1414 
* - 
* 
a 


C 


-3 17 nol. a0 f temp, Ann, 13 55 174, 256. h 8 Aria 
On the other ſide it was argued by ſolicitor gene- 


in the preſent caſe the plaintiff ſues for what is due 


to herſelf, and upon a contract made by herſelf; and 
therefore this does not fall within the reaſon before 


mentioned, nor the words of the: ſtatutes of H. 8. 


if recovered, would have been aſſets. Hutt. 70. 
Laich 220. I Vent, 92, 109. Jenkins ux againſt 
Plume, Salk., 2097, S. C. G Mod. 91. 


23 
dy 


* 


kal Strange, that the , plaintiff ought not to pay coſts, 
et cl becauſe the duty aroſe in the life-time of the teſtator. 
I be original of the defendant's being liable is the re- 


tainer of the teſtator to do buſineſs for him as an at- 


: torney 3 and if he did not retain the teſtator, he is 


not liable to this action, All that the plaintiff hath 
done is the compleating the buſineſs begun and left 


imperfect by her teſtator as his executrix; and it is 


.expreſly alledged, that ſhe laid out the money as exe - 


cutrix: So that this redounds to the benefit of the 
teſtator, and the money recovered in this action 
would have been part of the teſtator's eſtate; 
and the preſent action could not have been 


maintained in the plaintiff's; name only. 


On this fide were cited Salk. 207, 314. 


{a) cas. T. Mod. 91, 181. Pauler and Delander, (a) Trin. 1 


Hardw. 
205, Stra. 


682. a Stra. 385. S. P. Hole v. King, Comyn's Rep, 162. V. Harris v. Hanna Cas. 7. 


Hardw. 204. 


G. 1. Trover by an executor; and the converſion 


HILARY, TERM, 12 C0. l. 1738. : 
was laid in his own time; And. upon conſideration 
of all the books i it Was held, f that. he ſhall pay coſts, 
becauſe he need not have: declared? as EXECutor. Port- 


man ang Caine, (0 Hil. 12 . in X. B. De 
on bond by an executor, the condition of which 


0 2 Lord 
Fares 
1413. Stra. 


(upon, oer) appeared to be, that the deſendant ſhould 682. 


not hunt in the teſtator's ground. "Defendant plead- 
ed performance, and the plaintiff aſſigns a breach, 

(cit. that the defendant hunted,” Sg.) in his, the 
plaintiff's time, Verdict for the defendant. * And 
upon a motion to tax the defendant bis colts, | the 
court was of opinion; that the plaintiff ought not, fo 
pay coſts, becauſe he was under a neceſſity of de- 


6 as executor; and therefore denied the moti- 
As to the objection, that the count in the 3 
Ker $ name is here inſerted by. artifice, in order: to 57 4 


intitle the plaintiff to: Colts ; it was, anſwered, that 
ſuppoſing this action to have. been brought both 1 in 


*P 358 


er own right, and alſo as executrix, the declaration” _ .. _ 


would haye been Ml 1. e * which . 


& $ 910 n 


this was now delivered i by the” Chief puter to the fol. 
lowing effect. 

In order to determine. the preſent queſtion, it will 
be proper to inquire how the law ſtinds as to the 
point of executors being obliged to pay coſts. The 
general rule is, that an executor-plaintiff ought not 
to pay coſts upon a nonſuit; and the reaſon is found- 
ed upon the words of the Aatute of H. 8. agreeably 
to which the ſubſequent a& of Fac. 1. hath been 
taken. * this reaſon a great ſtreſs was laid by 


Mr. 
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' HILARY TERM, 12 GEO. I. £738, 
Mr. juſtice Eyre, in the cafe cited of Pauter and He. 
lauer; where he ſaid, that the foundation of excul- 
ing executors from coſts is not that what they reco- 


3 84+ + 1 


Ver is for their own benefit, but it is that they are not 


Within the words of the ſtatute of H. 8. which men- 
tions * actions brought on contracts made between 
„the plaintiff or any other perſon,“ and © for of- 
* fences and wrongs perſonal immediately ſuppoſed 
to be done to tlie plaintiff, c.“ Now where an 
*EXeEcutor is plaintiff, though the cauſe of action at- 
crues to him as ſuch, yet if he need not name him- 
ſelf executor, he is liable to coſts. And ſo it was 
Held in the caſe of Nicolas, adminiſtrator of Wilbore, 


() r Lord and Killigreu, Cc. Hil. 10 V. g. in C. B. Action 


by an adminiſtrator of a ſoldier againſt the colonel 


P 559 for the arrears of *pay paid by the agent to the de- 


fendant after the ſoldier's death, as for money re- 


8. P. Bangs Ceived for the plaintiff's uſe: And the plaintiff being 


nonſuited, the queſtion, was, whether he-ought to 


119. Smith Pay Coſts, It was urged by the defendant's counſel, 
v. Barrow. that the 


laintiff muſt pay coſts, as the action is 
brought for money received for his uſe fince the 
inteſtate's death, and the naming him adminiſtrator 
is ſurpluſage ; and that it had been often ſo determin« 
ed. And Treby C. J. faid, that as the plaintiff hath 
counted for money received for his uſe ſince the in- 


teſtate's death, the naming him adminiſtrator is no- 


thing to the purpoſe; and it muſt be taken as it ap- 
pears on the declaration, To which Powel juſt. a- 
greed. The ſame point is laid down as a general rule 
by Holt C. J. in the caſe cited of Jenkins and his wife 
againſt Plume, 1 Salk, 207. The caſe indeed of ow 


tor, t 
liable 


becau 


Create 
thorit 
plaint 
2ccru 
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and Mocato, in Salk. 314. + (and which is cited in 


Jenkins and Pinie 5s an infimul computaſſet) is con- 


trary to this: And I have ſeen a manuſcript report of 


the ſame caſe, which agrees with the report thereof in 
Salkeld. But it does not appear who were in court; 
and the determination ſeems to be a very extraordi- 


nary one. That caſe muſt not, I think, ſtand for 
law, it being directly contrary to Jenkins and Plume, 


which was ſubſequent to it ; and alſo to Nicolas and 


Killigrew, which was before it: Both of which caſes 


are exactly agreeable. And herewith agrees the caſe 
of Wallis and Lewis, (d) Mich. 4 Ann. Action on 
the caſe as executor, wherein the plaintiff ſet forth 


+ And 2 Ld. 
Ray, 865, 


(4) 2 Lord 
? Raym, 


that the defendant was indebted to him for money of 1215. 


the teſtator's received by the defendant after the teſ- 
tator's death to his uſe, c. and it was objected, 


that there was no profert of the letters teſtamentary. 


But Holt C. J. ſaid, that the declaration being ground- 


ed upon a promiſe made to the plaintiff himſelf, 
the naming him executor was ſurpluſage, and there- 


fore there was no need of a prefert: And judgment 


was given for the plaintiff. So in trover by an exe- 
cutor, where he declares upon his own poſſeſſion, 
and a converſion in his own time, he is ſubject to 
coſts; as it was held in Pauler and Delander, Paſ. 
1 G. 1. and in ——— againſt Shafte. In actions 
brought upon an inſimul *computaſſet with the execu- 


tor, there was ſome doubt formerly, whether he be. 


liable to coſts ; bait it is now ſettled that he is not, 


becauſe the accounting with the executor doth not 


create any new duty. T. Jones 47. Upon theſe au- 
thorities it is very clear, that where an executor- 
plaintiff by his declaration ſhews a cauſe of action 
accrued to himſelf fince the death of his teſtator, he 
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| is ſubject to colts. And ſo itis where a plaintiff. hath WW tor”; 

a2uüauſe of action as executor, and another cauſe of mages 

3 action in his own right. Tones and Wil Hen, ( 2) Mich. appear 
. Aſump/e ? by an adminiſtrator ; and he lays We 
in one count a promiſe made to his inteſtate, and in MW dant is 
another count a promiſe is laid as made tochimſelf; ¶ accord 
_ defendant: pleaded non aſſumpfit, and the plaintiff was Note 
nonſuited: And it was held, chat he mult pay colts eq to. 
for all, becauſe the nonſuit goes to the whole.. The teſtato 
caſe cited of Portman and Caine (which hath been comp! 
very rightly cited) is certainly law, becauſe there the tract, 


contract was made with the teſtator himſelf: And theres 

__ conformable therewith is 1 Vent 92. But theſe caſes arofe 1 
are not contradictory to the others before cited. liged't 
lhe next matter to be conſidered is, whether up- action 

on the ſtate of the preſent caſe, and the above au- where 
thorities, the plaintiff ought to be excuſed from coſts. it be. o 
Now here is no expreſs contract, but in the firſt part contra 


1 * *y+< a > 
6 f i Ly 2 7 
6 


ww 


of the declaration there is a quantum meruit, and an 
aſſumpfit for buſineſs done, and money laid out by 
the teſtator. If this were all, the plaintiff would have 
been obliged to ſue as executrix, and conſequently 
would not be liable to coſts. But then ſhe goes on, 
'an1 ſays, that ſhe laid out money herſelf after. the 
teſtator's death, tc. Now this ſhe might have re- 
covered in her own name, it being no contract be- 


'| i ' tween the teſtator and defendant, but only a quantum becauſ 
; meruit; om which count ſhe could have recovered no- this, h 
| ee © thing but what was laid out by herſelf. It is indeed which 

alledged, that the plaintiff laid out this money as exe- only n 
cutrix; but notwithſtanding this, and though the But 
money recovered would have been aſſets, yet as ſhe found 
would have been ſubject to coſts if ſhe had made her- therefo 
| ſelf plaintiff in her own right; *as ſhe might have 1 
36 done, ſhe ſhall not be excufed from coſts now. 80 See 2 


ſtate tl 
in trover, where the goods are taken out of the exe- WM © 


cutor's 
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&-&x r 22 OO 
cutor's poſſeſſion, though after the recovery the da- 
mages will be aſſets, yet he is ſubject to coſts; as 


appears by the caſes before cited. 


We are therefore all of opinion, that the defen- 


dant is intitled to céſts: Aud à rule was granted | 


accordingly for the taxing them. 

Note; Upon the firſt argument, the court inclin- 
ed to. be of opinion, that if a contract is made with a 
teſtatoryland begun by him, and after his death is 
compleated by his exeAtor, and it Be one intire con- 
tract, the executor, im an action brought by him 
thereots; 18 not ſu to coſts: becauſe the matter 
arofe in the teſlato S time] and the executor was ob- 
liged to perfect it Gut of the aſſets, and is liable to an N 
action if he does not. And Chapple juſt. put the caſe, 
where one undertakes to levy a fine. and dies before 
it be. compleated, 84 1 Dur in Br principal caſe the 
contratr is not intire. „ | 
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The King and the inhabitants of Hareby. 
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OTION by Sir Thimat Abney to quaſh. an or- An ls cf 


der of juſtices for the removal of a pauper, uu ftate 


becauſe there was no complaint ſet out therein : And FTI 
this, he ſaid, had been held a fatal objection. TO ot wn 
which it was anſwered by Mr. Makepeace, that it is Janes. 
only matter of form. yas 252 

But ßer curiam, (E ge Tg. abſente) This is the 
foundation of the juri iclion of the juſtices; and... 
lncrefore _—_ qualhed the order. 


ls Salk. 492. 5 Mod. 149. Foley 84. comb. 366. The often n 
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| ' *Redway againſt Poole. 3 


RF 


Writ of In- 


OTION by ſerjeant 3 to Amend a writ 
„ of inquiry, by altering the return, and mak. 
making the ing it conformable to the award thereof upon the roll 
ceable co And he argued, that there is no ſuch return as i 
the award mentioned in this writ; and here is ſomething to+- 
1 „5. ward by. And he cited Salk. 52. Hammond and Ga. 
life, Hil. 11 G. 2. in K. B. and oo and Hive 

» rex, there cited. 
On the other ſide it was urged by Mr. Deniſon,;thi 
this is a void return, no day being given to the party, 
Bur notwithſtanding this objection, the court gave 


leave to amend on payment of coſts. 


S. C. Bur. 

8. C. 129. 

28tra. 1110. 
Bott. 145. 


The pari hes of Woolftanton and Utoxeter-i in the. 4 
| Fe, 5 Seaford. os 


PE . 
* AS 


To thebind- 
ing of a pa- 
riſh appren - 


N order of juſtices was made for the Tenioyal 
r of a pauper from Moc Haanton to Utoxeter ; 
tice as ſtat- 


ein an or. Which upon appeal was quaſhed: And the caſe, as 
der of feſſ- fet out in the order o ſeions was this: 


ons, it is ob- 
| JeRted, iſt. 
That it was ſtated that one of the indentures was ſealed * & by J. S. overſeer of the poor 3” 


to the indenture. 3d. That it did not appear for what time he was bound, 4th.” That the 
indentures were ſtampt with one fix- penny ſtamp only — Theſe objections overruled; but 


Fraud cannot be preſumed. 


The 


whereas all the overſeers ought to have concurred, 2d. That the boy himſelf was no party 


Qu. whether it ought not to appear that one of the juſtices aſſenting was of tlie Quorum ! | 


a WEAVE 
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The pauper was bound apprentice by indenture to 
a weayer at Utoxeter, who had with him 90. 10s. (the 
ſame being pariſh- money), but he had no ſtock or 
work to employ the apprentice in. One of the in- 
dentures was ſealed and delivered by the maſter, and 
the other by J. S. overſeer of the pariſh of Wool. 
% tantan;” and the indentures were allowed and 
„confirmed © by two juſtices of the peace,” but the 


boy was no party thereto, and they were ſtamped 

ik BY vith one ſixpenny ſtamp only, [which was the point 

ll. WI the ſeflions founded their opinion upon J. The ap- 
prentice was a cripple from his birth, and not *ca-* P 363 
* Wl pable of doing any buſineſs ; and was carried to his 

2 maſter on an horſe behind his grandmother againſt 
his conſent: And he lived fix or ſeven months with 

1 his maſter, who then abſconded. | | 


It was moved this term by ſolicitor general Strange, 
J. Wl that the order of ſeſſions be quaſhed. For (as he 
argued) though the boy was not a party to the inden- 
tures, yet as the binding was by the overſeer of the 
pariſh, add with the concurrence of two juſtices, it 
is ſufficient upon the ſtatute of 43 El. c. 2. ſ. 5. 
And as to the objection ariſing from the ſtamping, 
„all indentures of apprenticeſhip, where the binding 
| is by pariſh-money, are excepted from the additional 
duties, by 8 A. c. 9. .. 40. and the practice in ſuch 
caſes always hath been to ſtamp the indentures with 
gone ſixpenny ſtamp only. The conſequence hereof 
al is, that by the pauper's living with his maſter above 
"; W ioity-days, he gained a ſettlement at Utoxeter. 
as On the other ſide it was argued by Sir Thomas 
Abney, Mr. Legg and others, that in this caſe the 
binding was void; (1) Becauſe it does not appear 
that one of the juſtices who confirmed the orders was 
of the quorum, it being only ſaid, © two of his Ma- 
bo. WF © jeſty's juſtices of the peace.” By the 43 El. it is 
= | | | | neceſſary | ! Z 
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HILART TERM, 13 GEO f. 1 738. 
neceſſary that one of the juſtices be of the quorum; 


for the words of the ſection relating to this point Ark, 
by two Juſtices of peace aforefaid; which miſt 
refer to the firſt ſection, which mentions . Jul. 
tices, one whereof is of the quorum.” (2) All the 


overſeers ought to have concurred in the indentures; 
whereas it is ſtated only, that one of them was ſealed 
by F. S. overſeer of the poor,''&:c.” and though 
it is mentioned afterwards, that the binding was by 


the overſeers, yet this is to be rejected, as being re-. 


pugnant. (3) The boy himſelf is-no party to the in. 
denture, which is a neceſſary requiſite upon the ſtatute 

of 3, 4 W. & M. c. 11. 8. 1 Salk. 479. 8. C. 

5 Mod. 329. (4) It does not appear for what time 

the apprentice is bound; whereas by the 43 El. the 

* P 364 binding ought to be, in the caſe *of a male child, 
until he be twenty-four years old. And therefore 
where the binding is not for that time, it is inſufh- 

cient to gain a ſettlement ; as all powers ereated by 


act of parliament muſt be exactly purſued. (5) The 


@) a Sta. indentures are not duly ſtampt. And in the caſe of 

993-1 Her- The pariſhes of Cureden and Leland, (a) for that rea- 

466. 379: fon a binding was held to be inſufficient for gaining 
a ſettlement. | Hes 

It was alſo objected, that the binding and ſervice 

appears to have been fraudulent; it being ſtated that 

the boy was a cripple, and incapable of doing any 

buſineſs ; that he was carried to the maſter by force, 

and that the maſter had no ſtock or work: All which 
circumitances are evidences of fraud. 955 

lt was replied by Mr. ſolicitor general and Mr. 

Tord, in anſwer to the ſeveral exceptions ' taken to 

the binding; (1) That the clauſe in the 43 El. men- 

tions only * juſtices of peace aforeſaid.“ without 


ſaying “ ſuch juſtices as aforeſaid:“ And in the third | 
lection mention is made of juſtices of peace, with- | 
1 | | out 
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1; W out requiring one to be of the quorum. Beſides, the 
c, ſeſſions knew whether either of the juſtices who made 
it the original order was of the quorum or not: And as 
. it is ſtated, that the indentures were allowed and. 
ae confirmed by two juſtices, without their making any 
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f doubt thereupon, all neceſſary ingredients are to be 0 

: intended as well in the caſe of an order. as of a ſpe- | | 
h cial verdict. Earl Shrewsbury's caſe, 9 Co. 51. b. (2) pe | 
55 It muſt be taken that J. S. was the only overſeer, ö | 
e- which is not unuſual. (3) By the 43 El. the over- | 
n- fſeers and juſtices only are impowered to bind poor Lil 
ic perſons apprentices, without making the concur- wy 
E. rence of the apprentice neceſſary; and if this was the ml 
ne Wl caſe, the ſtatute might eafily be evaded. Beſides, wa 
ne Wl it would be intirely uſeleſs, as no action can be jo 
d, brought againſt the apprentice. (4) It is never ſtat- if 
re ed in orders, that the binding is till twenty-four: _ i 
f- For as to this the ſtatute is directory only, and it is 
dy only a circumſtance intended for the benefit of the 

he maſter; and at fartheſt the omiſſion hereof makes the 

of W binding voidable only. Agreeable to this are the“ P 365 

a- determinations in the caſes of The inhabitants of 


18 Cherbury and Arſcot, (b) Haſt. 9 G. 2. (where the () Pott. 
1 binding was till twenty-three) and of Sr. Peter's and 7 
ce St, Nicolas in Ipfwich, (c) Trin. 10 G. 2. Where (0% Sf. 
at one was bound apprentice for four years only ; and by 15 — 5 
ny yet it was held ſufficient to gain a ſettlement. As to 
e, the laſt objection to the binding, this hath been alrea- 
ch ay anſwered. But ſuppoſing the objections to the 

binding to be material, yet as here hath been a co- 
Ir. lourable one at leaſt, and the pauper actually lived 
to under it for above forty days, he hath gained a ſet- 
n- WW tlement by the 3, 4 W. & M. for it would be very 


ut WF inconvenient if ſettlements under apprenticeſhips were 
-n b be ſet aſide, becauſe every requiſite relating to the 
N- | | 


binding be not exactly purſued. 4 
| | 435 
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HILARY TERM, 12 GEO. II. 1738. 
As to the objection of fraud, it was anſwered, 


that though there be circumſtances ſhewn which in- 


yur. 8. C. duce fraud, yet this is a fact, and cannot be pre. 


50. 167, ſumed, but muſt be expreſly ſtated in orders as well 


* 


as in ſpecial verdictss. 5 1 
For theſe reaſons all the objections taken to the 
ſeſſions order were over- ruled by the whole court, 


(Page juſt. abſente) except only the firſt objeQion to 


Poſt, 371. the binding, which the court took time to conſider 


of. i: hg 
The King againſt Dr. Bettiſwortb. 
That a uit Mandamus „ commanding the judge 


of the prerogative court of Canterbury to grant 
eccleſiaſti- probate of the will of Bridget Blunket, deceaſed, to 


cal court 


concerning her executors: To which it was returned; that be- 


the validity fore the coming of the writ a ſuit was inſtituted, and 


of awill,isa * 


goedte un is NOW pending in the prerogative court, between 
to a manda- F. B. natural brother and next of kin of the ſaid B. B. 
mis co grant of the one part, and the ſaid executors of the other 


probate 


| thereof, part, touching the validity of the ſaid will. 


*P 366 And a peremptory mandamus was now prayed, for 


that this is an ill return, and made only for delay. 


And Carth 457. S. C. Salk. 299, Lord London- 
derry's caſe, and the late caſe of the lord Angleſeat, 


were cited on this ſide, 


+ King and Dr. Bettiſeworth, Eaſt, 10 G. 2. Motion by ſerjeant Parker for 

a mandamus to grant Probate of the will of the late earl of Angleſea to the exe- 

cutor. And though a caveat was entered, and a commiſſion of appraiſement 

| prayed by the preſent earl of Angleſea as creditor, yet as the validity of the 

*25tra857. will was not diſputed, a mand1mus was granted. And lord Londonderry $ 

Fitz G. 12 5. caſe, Hi. 3 G. 2, was there cited, where the ſame thing was done uader 

1 Barnard, the like circumſtances, (A) | 

280. . 


On | 


judge has been commanded to grant probate or ad- 


ſome act of parliament: And there it was alſo ſaid, 


ſame degree to the inteſtate. In the preſent caſe the 


a caveat had been entred againſt licenſing ſuch perſon, 


the return. The lord chief juſtice alſo ſaid, that there 


6 


HILARY TERM, 12 GEO. II. 1738. 
On the other fide it was argued by Sir 7 homas 
| Abney, that there is no caſe where an eccleſiaſtical 


miniſtration pending a ſuit concerning the validity 

of a will; and yet in Woolaſton and Walker, (a) (about (2) 2 _ 
four years ſince) it was folemnlyggdetermined, that 3 Fitz G. 
in ſuch caſe the adminiſtration would be good. Be- _ — 65 
ſides, this mandamus is not founded upon any act of 8. K. 44 
parliament. And Mich. 4 G. 2. (6b) where one 657 Rex v. 
Smith, the grandfather, prayed a mandamus to have Firz G. 163 
adminiſtration during minority granted to him, it 2 Stra. 892. 
was ſaid by the chief juſtice, that there is no in- „ 


ſtance of ſuch mandamus where it does not fall under 


that ſuch mandamus is not grantable where the ſeve- 
ral perſons claiming adminiſtration are related in the 


will relates wholly to perſonal eſtate, ſo that the ſpiri- 
tual court is the ſole judge whether it be good or not. 

And per tot” curiam, a very ſufficient cauſe is here 
returned for not granting probate: And what makes 
the eaſe the ſtronger is, that the perſon who contro- 
verts the will is next of kin to the deceaſed, and 
conſequently is intitled to adminiſtration if the will be 
not good. The whole matter is alſo within the juriſ- 
diction of the eccleſiaſtical court. And beſides, this 
court will not grant a mandamus in any inſtance but“ P 367 
in ſuch caſes as are within acts of parliament, and 
by way of carrying the precepts thereof into execu- 
tion. And Lee C. J. cited Gray's caſe, Comb. 454. 
and The King againſt the Biſhop of Litchfield and Co- (c) 4 Stra. 
ventry, (c) Mich. 9 G. 2. A mandamus was there g 
granted to the biſhop to admit a perſon uſher of the 365. 428. 
free-ſchool in Coventry ; to which he returned, that 
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HILARY TERM, 12 GEO. II. 1738. 


(4) See Rex was a late caſe (d) where it was moyed to diſcharge 
worth,2Bar- A mandamus for granting ad miniſtration, quia erronice 
nerd. 42% emanavit, a ſuit being then pending in the ſpiritual 
court concerning a will: And the court was of opi- 
nion, that it ought to be diſcharged, ſor the reaſons 

before mentioned. 
In the principal. caſe a peremptory mandamus was 
| | therefore refuſed. | 


> a 


See Rex v. ay 4 Bur. 2295, 1 Blacſt, 668, S. P. 
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Sir William Lee, Chief Juſtice. 

Sir Francis Page, | | 


Sir Admund Probyn, © Juſtices. 
Sir William Chapple, . 


Davenport, on the demiſe of Kirkby, againſt Jackſon. 


1 N ejectment it was moved by ſerjeant Bootle, to- in ejed- 
wards the latter end of the laſt term, that defen- ment, upon 
dant may be at liberty to plead, that the lands in (Pig | 
_ queſtion are in the county-palatine of Lanca/ter. the juriſdic- 
To which it was objected by ſolicitor general 59% %.., 
Strange and Mr. Deniſon, (1) That the affidavit upon cauſe was 
which the motion was originally made is intitled in ine nam in. 


the name of the caſual ejector, and the rule to ſhew the tenant 

cauſe, Wc. is in the name of the tenant in poſſeſſion; ET 
which is wrong, it being impoſſible to maintain an affidavit to 
indictment of perjury on that affidavit. And laſt b tes 


term, in Crofts and Wells, 4 rule was diſcharged for — = name 
of the caſu · 


this reaſon. (2) In the affidavit and rule the title is, 41 gen. 


Davenport on the demiſe of Kirkby" only, whereas the rule 


„ therefore 
G 8 2 wt diſcharged. 
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EASTER TERM, 12 GEO. II. 1738. 


it ſhould have been ſaid. of Kirkby and 


© Lee;” becauſe the firſt count in the declaration is 


founded on a joint demiſe of both. There is indeed 


* p 369 another *on the demiſe of Lee only, but his name is 


not mentioned in the title. (3) The declaration be- 
ing delivered before the eſſoin day of the laſt term, 


the preſent application ought to have been made by 
the practice of the court within the four days of that 


term: But after the defendant is in cuſtodia mar he 
cannot apply for leave to plead to the juriſdiction. 
Carth. 355. 
nants live in the county palatine of L. | 

On the other ſide it was argued by Sir Thomas 
Abney and ſerjeant Bootle, (1) That it was impoſſible 
to intitle the affidavit otherwiſe, there being at the 


time of making it no other defendant in court beſide 


the caſual ejector. And in Jones and Hammond, 
Eaft. 5 G. 2. in this court, upon a motion by Mr. 
Reeve tor leave to plead antient demeſne in ejectment, 
the affidavit was intitled in the name of Rhode, the 
caſual ejeQtor, and the rule was taken out as againſt 
the tenant in pofleſſion. And the caſe cited contra, 
of Crofts and Wells, was made up by conſent. (2) It 
is uſual to name not all the leſſees, but only the firſt 


that is mentioned in the declaration. And it is ſworn 


by the affidavit, of which the declaration is made a 
part, that the defendant was ſerved with a copy 
thereof; ſo that it appears plainly to be the declara- 
tion in the cauſe. (3) This application was made 
within two days“ after the appearance of the preſent 
defendant: And where an ejectment is brought for 


land lying in a county-palatine, it may be impoſſible * 


to apply within the four days. To this point were 


cited Jones and Hammond before mentioned, and 

 Thruſtout on the demiſe of lady Lawley and Holdfaſt, 

{a) x Bar- (a) a tenant of lady Falconbridge, Trin. 3, 4 G. 2. 
5 e 


G. 


(4) It does not appear that all the te- 


— 


FASTER TERM, 12 GEO. II. 1738. 
in this court. (4) It appears that all the lands lie in 
the county-palatine of L. and therefore it is not ma- 
terial where the tenants live. And in the caſe of Ac. 5 
ton and Somner, it was not pretended that in ſuch 193. 198. 
caſe an action lies in this court. 
But per tot cur, It is an eſtabliſhed point, that a 
rule in one cauſe cannot-be ſupported by an affidavit | 7 
made in *another, And though in ejectment, after, p o 
the tenant in poſſeſſion appears, it is the ſame cauſe 31 17 
in conſequence that it was before, yet he then is the 
defendant; and therefore an affidavit made in the 
cauſe whilſt it was between the leſſor and the caſual g 
ejector cannot be applied to him. This objection ml 
does not appear to have been taken in Jones and Ham- 1 
mond; and that of Crofts and Wells is in point. ; 
Upon this objection therefore the court diſcharged 
the rule, without giving any opinion on the other ob- 
jections. | | £ NP 


IN * — - \ 
oe j ing > 7. 


Aſtford againſt Hand. 


2 
== 


A CTION on the caſe by an indorſee upon a note Indorſee of 
of hand for paying 5. 5s. by inſtalments ; and bie by in- 
the laſt day of payment being not yet come, he ftalments, 
counted only for ſuch part as was due: For which he OD 
had a verdict. F | Jo ot payment, 
And it was moved by Mr. Lacey in arreſt of judg- ata 
ment, (1) That an action is not maintainable upon that has be- 
this note till all the days of payment are incurred, e 1 
becauſe it is an intire contract for one intire ſum, 
though it be to be paid at different times. And 
what ſhews this to be an intire contract is, that the 
| plaintiff 


EASTER TERM, 12 GEO. U. 1736. 5 
plaintiff as indorſee can declare only on the note. 90 


Ml Owen 42. Co. Lit. 292. ö. And though it may be fir 
1 ſaid that this action ſounds in damages, yet the leaſt in 
1 variance from the note would be fatal. (2) The A 
#1 plaintiff ought to have counted for the whole _— EE . 
b 1 Cro. Jac. 10% 2: Wert 
f It was anſwered by Mr. Marſb, and ſo it was re- 1 
1 ſolved, (1) That though in the caſe of an intire con- _ 
Þ tract an action cannot be brought till all the days are ds 
1 1 paſt, yet where the action ſounds in damages, (wbich ca 
3 zs the preſent caſe) the plaintiff may ſue, in order to Wo 
F recover damages for every default made in payment. ci: 
| And ſo is Co. Lit. 292. b. (a) It is unreaſonable that ſpe 
1 | # P 371 an action muſt be *brought for money not due; and gel 
1 the caſe in Cre. Fac. 505» is a very extraordinary tio 
1 one: But it does not prove this en to be ill. wr 
1 The motion Was therefore denied. 1 ee, of 
: | OPT we 
. | hel 
14 oe | | Cal 
= wo —_ The pariſhes of Moolſtanton and Utoxeter. a. 
14 BA 4 TOR. 10% 
g tic 
One ot the HIS cale was now ſtirred again: And it was EE 
: | Juſticescon- | urged by Sir Thomas Abney and Mr. Birch, that ran 
_ by the 43. El. c. 2. it is neceſſary that indentures of the 
vxprentice- apprenticeſhip be confirmed by two juſtices, quorum fo 
1 mip, mult unf: And this being a judicial act, it ought to ap- {ta 
Quorum, A pear on the face of the order to have been executed ing 
_ — according to the letter of the ſtatute, and cannot be 7 
order of ſeſ- intended. 3 Mod. 269. And fo upon the 13, 14 by 
cons, mult Car. 2. c. 12. where rates are made, it muſt appear cot 
goo h 
ſettlement ; that one of the juſtices was of the quorum. The bind- caſ 

n therefore 1 in the IR caſe 18 a mere nullity. a 
pa Pl 

On 


a7 


— 
- 
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On the other fide it was argued by ſolicitor ge- 
neral Strange and Mr. Ford, that it appears by the 
firſt elauſe of the act, the uſe of the word [aforeſaid] 
in ect. 5. is, that the juſtices be of the ſame county: 
And in this clauſe the words [faid] and [fach] 
(which would refer the matter to juſtices . quorum 


unus) are omitted. But ſuppoſing it to be neceffary 


that one of the juſtices be of the quorum, (1) This 
is involved in the expreſſion here uſed, that the in- 
dentures were * allowed and confirmed :” For this 
cannot properly be ſaid, unleſs one of the juſtices 
was of the quorum, in caſe this be neceſſary. A ſpe- 
cial order is to be conſidered in the ſame light as a 


ſpecial verdict; and in the caſe of Hellidge and Hun. 


ger ford, which was an action on a by-law, the queſ- 
tion was, whether the by-law mult be taken to be in 
writing, (which in that caſe was neceſſary by the 


charter) becauſe the words of the ſpecial verdi& 


were, fecit legem froe ordinationem : And the court | 
held, *that it muſt be intended to be in writing, be- 
cauſe a corporation cannot emit words, but mult 
neceſſarily ſpeak in writing. (2) As the court be- 
low has made no doubt of the authority of the juſ- 
tices by whom the indentures were allowed, this 


court ought not to make any doubt thereof: And fo 


it is in the caſe of ſpecial verdicts. (3) The inden- 


tures can be no more than voidable ; 7 the act of 


the juſtices is barely a conſent to that of other per- 
ſons: And it is not neceſſary that all the circum- 
ſtances mentioned in the ſtatute relating to the bind- 


3 372 


ing be purſued quoad the gaining of a ſettlement. /,, cats of 


by lord Hardwicke in the — of Cherbury and Ar/- 


The inhabitants of Reading and Newbury, (a) cited 2 


Poor Laws ae 


cot, and reported in a book called, A collection of 168. See 


caſes of ſettlements, (800.) there a pauper was boun 


apprentice by the pariſh ; and though it did not ap- 25 


pear 


d Bur. 8. C. 
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- pear that the indentures were confirmed by juſtices 
of peace, yet as the apprentice went and lived with 


ſettlement under the ſtatute of 3, 4 W. 3. 
It was alſo now objected to the caption of the 
ſeſſions order, that it is not ſet out when the original 


being only ſaid, 


from the tranſlation to this ſeſſions. And in many 


Heptinſtal, (b) Trin. 10 G. 2.) where an order hath 
Gg d. been made at an adjourned ſeſſions, and it was not 
Bur. 8. C. ſhewn when the original one was held, the order hath 
Ante 103. been quaſhed. 

| On the other fide this laſt point was admitted. for 
law. But then it was ſaid that the ſeſſions, by which 
this order 1s made, was not held by adjournment : 
For in the caption it appears to have been made at 


ſeſſions. 


ſuch a caſe mult be ſtated as plainly ſhews the ſettle- 
ment to be in the place where the juſtices have de- 
F 273 termined it: And *ſo it was declared by lord Hard- 
icke]; though in lord Parker's time it was othet- 
wile. | 


} Inhabitants ef C. Cee and Arſcot, Eof. 9 C. 2. motion (by Mr. Hufſy) 
to quaſh an order of ſeſſions, confirming an order of juſtices for removing a 
pauper from Aſcot to Cherbury, where, as it appeared by the ſeffions order, he 
had been bound apprentice : And the moſt material objection was, that no 


queſtion on the appeal, and the firſt order allows of an inhabitancy, the or- 
cer of ſeſſions is good. But Hardvicke C. J. ſaid, he was fearful of making 
preſumptions in the caſe of ſpecial orders : And that it being ſaid in the order, 
that the caſe appeared to be this, the whole muſt be taken to be ſtated therein, 
and nothing is to be intended out of it. Ard afterwards by commune the, or- 
der was ſent back to have the omiſſion ſupplied. (A. 


But 


his maſter above forty days, it was held he gained a 


ſeſlions to which the appeal was made was held, it 
* which ſaid appeal was reſpited 


caſes, (particularly The King and the inhabitants of 


Michaelmas ſeſſions, and reſpited from the tranſlated | 


— Lee C. ]. faid, that i in ſpecial orders of ſeſſions, 


inhabitancy was ſhewn, ' And per Probyn and Lee juſt. as this was not in 
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But the court remaining doubtful, whether the 
facts, as here ſtated, ſhew a ſufficient binding, they 
took time to adviſe, and to look into the caſe cited 
of The inhabitants of Reading and Newbury. - 
And afterwards this term it was ſaid by the lord 
chief juſtice, that in the caſe cited of Newbury and 

St, Mary's, Reading, which was Trin. 3 G. 1. it was 
held, that though in the order no conſent of the juſ- 
tices appeared, yet the binding was ſufficient to gain 
a ſettlement. But then the ſingle point upon which 
it was ſo determined was, that the boy himſelf had 
conſented to the binding, and had lived a ſufficient 
time to gain a ſettlement. The chief juſtice alſo 
ſaid, that the ſection upon which the preſent queſtion 
depends, refers to the whole preceding part of the 
at; and therefore the objection is immaterial, 
that there is one clauſe therein which does not re- 
quire one of the juſtices to be of the guorum. And 
the 8, 9 V. 3. c. 30. (fc 5.) recites, that this is 


neceſſary. And he cited The inhabitants of Pan/ley (-) Or 
and Chalton, (c) Hil. 5 G. 2. where this very excep- 2 1 


tion was taken by Mr. Fazakerley, and Mr. Strange eſs. Ca. 


himſelf (who was on the other fide) thought it to be 
a fatal one: And a rule ni being granted for quaſh- 
ing the order on that exception, it was afterwards 
quaſhed. And the chief juſtice ſaid, that the caption 
of the preſent order is very right. . 

The juſtices order was therefore quaſhed, and that 
of the ſeſſions confirmed. 


King/ton 


———T—T—TT mars e 


— NET Fed 
gut" ae = 
* 
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latitat againſt the bail being returnable the laft return | 


in Hilary term laſt. | 6 
But as to this laſt point it was ſaid, that the decla- 

ration was delivered but laſt term. OR 
And per curiam, It was the plaintiff's own fault 
not to take an aſſignment of the bail-bond before: 
And though perhaps the original defendant was in 
fault in not giving bail ſooner, which the plaintiff 
might have compelled him to have done, . yet-the ball 
was not in any. The penalty of the bail-bond only is 
recoverable againſt the bail; and the intent of ſuch 


ſuit 
; | juree 
= 5 3 35 at 1 had 
4 P 374 Aingſton againſt Holloway. - Fw 
| ; 1 he h. 
to be 
| Com 
1 „% og. for | 
l axons MIC d by ſerjeant Agar to ſtop proceedings a tri; 
if | bail bond on a bail-bond; becauſe the aflignment there. died 
8 amgned of was ſubſequent to the death of the original defen- bail 
Hy death of the dant. And he argued, that by the 4 Ann. c. 16. , be at 
1 principal. 20. it appears that bail-bonds ought to be aſſigned in In 
18 the life-time of the principal. And as the firſt ſuit gran 
abated by the death of the defendant, all the incidents coſts. 
h and conſequences of that ſuit. abated alſo thereby, of th 
[ though this matter cannot be pleaded. | 

} On the other ſide it was faid by Mr. Stacey, that =. 
N bail ought to have been put in ſooner than it actually the plai 
| was: And the preſent application is too late, the 


66 hs 
bond is to procure the appearance of the principal, M « = 
in order to aſcertain the debt; whereas now the ball IM 
are diſabled from ſurrendering the principal, and | havin 
cannot aſcertain the original debt, becauſe the firſt and 4 


ſuit 


| 
| 
1 
I 
| 
i] 
9 
4 
is 
| 4 
| 
* 
| 
1 


be aſcertained. 


granted; but the defendants were ordered to pay 


bitch, and ſtand every night at the corners of adion for 
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ſuit is abated. In caſes of bail, the court exerciſes 
an equitable power, and will not ſuffer bail to be in- 
jured. And Chapple juſt. faid, that if the aſſignment 
had been made in the life-time of the original defen- 
dant, and there had been proceedings thereon, yet if 
he had died before judgment, the proceedings ought 
to be ſtaid. And he remembered ſuch a caſe in the 
Common Pleas, where, though the cauſe had been 
for ſometime depending, and it was *objeQed that P 375 
a trial againſt the principal had been loſt, yet as he | 
died before judgment, the proceedings againſt the 
bail were ſtopt, becauſe the original debt could not 


In the principal caſe therefore the motion was 


coſts, it being ſworn, that the plaintiff did not know 
of the death of the principal. 


In Sparrow v. Naylor, 2 Blackſt. 876, proceedings on the bail bond were 
ſtaid becauſe it was aſſigned when the original ſuit was out of Court, by 
the plaintiff's not declaring in time. | 


Baſs againſt Hickford and his wife. 


A CTION for ſaying to the plaintiff, a ſingle wo- The plan- 


* | ſt Iki tiff recover - 
man, you are a common reet-Wa Ing ing in an 


words not 


e ſtreets to be picked up by fellows.” Plaintiff ob- in them- 


tained a verdi& and 12d. damages. And a Feri facias _ _ 
ONAaDIC, 1 


having been taken out and executed for the damages, ;,,;ted to 
and alſo for 184. coſts, | full coſts, 
| though the 
t damages are 

under 405, 


a) 2 Ld. 
4a 1588. 
2 Stra. 936. 
2 Kely. 71. 
S. P. Baker 
v. Hearn 
Bull. N. P. 
11. Collier 
v. Gaillard 
2 Blackſt. 
1062. 


E376 


indictable. 


words ſhew only an intention of lewdneſs : And tak- 
Vs ing 
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lt was moved laſt term by Sir Thoma: Abney, that 

the goods taken in execution may be reſtored; for 
that the words are in themſelves actionable, nighe. 
walking alone being puniſhable at common law, and 


Lamb. on conſtables 12. Crompt. Fuſt. 86. 


Latch 173. S. C. Poph. 208. And conſequently 


124. being given for damages, the plaintiff is intitled 


to no more for coſts. But otherwiſe it is where the 


words are not in themſelves actionable, and the da- 


mages are given only for a conſequential loſs, for 
there it does not fall within the ſtatute. And ſo it 
was reſolved in Berry and Perry, (a) Trin. 5 G. 2. 
in this court, (which was an action brought for call. 
ing a tradeſman a cheat, and laid to the ſpecial da- 
mage of the plaintiff) after great debate, and upon 
conſideration of Salk, 206. 
other books. | 13 
»On the other ſide it was now argued by Mr. 
Theed, who inſiſted, that theſe words are not action- 
able ; and he cited Salk. 696. 185 5 
The court agreed to the difference laid down by 
the defendant's counſel relating to coſts: And the 
reaſon thereof (they ſaid) is, that the ſtatute exprel- 


ly mentions actions of ſlander; but if the words be 


ſuch as give the party an action in reſpect of the ſpe- 
cial damage reſulting therefrom, and are not in them- 
ſelves actionable, it is not properly an action of flan- 
der, but a ſpecial action on the caſe. But then the 
court was clearly of opinion, that the words in this 
caſe are not of themſelves actionable. The firſt, ta- 
ken ſingly, are not ſo : for a perſon is not puniſhable 
for being a common ſtreet-walker, though night- 
walking (which the books cited ſpeak of) is; this 
being dangerous. to the publick. And the latter 


8. C. Far. 129. and 


notice 
696. 
plaint! 

The 
fore 


See Tu 


. Tiffin . 


Stra, 64 0 


EASTER TERM, 12 CEO. II. 1738. 


ing them all together (as they ought to be) in the 
at ſtrongeſt ſenſe, they amount to the calling the plain- 
or tiff a whore, which is the common meaning of the 
+. word ſnight-walker]: And the calling a perſon whore 2 14. Ray. 
id or bawd alone, without a ſpecial damnum, is not ac- 1994- 
6. tionable, unleſs it be by the cuſtom of London; as 
ly it was held in the late caſe of Lockyer and Dangerfield. 
ed And Lee C. J. ſaid, that though theſe words appear 
he to have been ſpoken in London, the court cannot take 
a. notice of the ſaid cuſtom. And the caſe cited in Salk. 
or 696. is material, as the penalty here charged on the 
it plaintiff can only be fine and impriſonment. 


Ante 286. 


2. The rule granted for ſhewing cauſe, Ic. was there- 
ll. fore diſcharged. | 
a- 94 


See Turner v. Horton, Barnes. 132. Mitchel! v. Youngbuſband, Barnes. 135. 
On  Tifin v. Glaſs, Barnes. 143. Surman v. Shelleto, 3 Bur. 1688. Carter v. Fiſh. 
Stra. 045, | , 


Hichman againſt Colley. ... GEN 
| 2 
CTION on the caſe upon ſeveral promiſes; The 


one of which was for five pounds for repairing being under 


an houſe of the defendant, upon a ſpecial contract e, 2 
and the damnum was laid to be above forty ſnillings: allowed to 

But the plaintiff recovered a verdict for one pound seien “ 
fue ſhillings only. And Lee C. J. (before whom the parties 
the cauſe was tried) reported the caſe to be this: being on 

| po 5 zens of Lo 

| | don to inti | 


him to coſts on 3. Jac. 1. c. 15 though the damages laid were ab9Ve Hos. 


The 
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The plaintiff, (who is a bricklayer) at the defen- 
dant's requeſt, ſent his ſervant to an houſe belonging 
to N to take a view of it, and was ordered 
to bring an eſtimate of the expence to which the re- 
paration would amount; which he accordingly did: 
And a large ladder, and alſo ſome lime, were carried 
to the houſe by the plaintiff, under an expectation of 
doing the work: But he was countermanded by the 
defendant from proceeding farther therein. And the 
C. J. ſaid, that there was no contract proved between 
the parties; and that he was not diſſatisfied with the 
RE ©. 46; 7 
Upon this caſe it was moved, that the plaintiff 
may file the plea-roll, and bring in the po/ea ; that 
the defendant may enter a ſuggeſtion on the roll, in 
older to intitle himſelf to coſts upon 3 Fac. 1. c. 15. 
the parties being citizens of London, [of which an 
affidavit was produced] and the debt, for which the 
action was brought, being under forty ſhillings. And 
ſolicitor general Strange, in ſupport of the motion, 
cited the following caſes ; in moſt of which ſuch fug- 
1 geſtions have been allowed. Pennil and Wallis, (a) 
(6) Stra.a6. Mich. 9 W. 3. Marsfield and Soame, Trin. 1 G. 1. 
ou 3 Brancton and Crab, (b) Hil. 3 G. 1. King and Polland, 
(4) 2 Bar. (c) Trin. 3 G. 1. Catherell and Cooper. (d) Walker 
_— 723 and Sir Philip Egerton. (e) Deveniſh and Marton, 
ty. 59. HF£afe. 7 G. 2. in this court}...;*And it was urged, 
dente that ſuch a ſuggeſtion can be of no prejudice to the 
378 plaintiff, becauſe he may plead or demur to it: And 
ſo it was done in ſome of the above- cited caſes. 


Deveniſb and Marton, Eaſt. 7 G, 2. A diſcontinuance having been pray- 
ed to be entred up in an action of treſpaſs for taking away the plaintiff's gun, 
the defendant applied for leave to enter up a ſuggeſtion, that he was a juſtice 

of peace, and in the execution of his office, in order to have double coſts - 
But the court ſaid, that as by the diſcontinuance both parties would be out of 


rule, that on payment of double coſts the plaintiff might diſcontinue. CA). 
S. C. 2 Stra. 974. 2 Kely. 187. Bull. N. P. 332. V. Grindley v. Hollewsy 
Doug. 295. 


court, ſuch ſuggeſtion would not be proper; and therefore they granted 2 | 
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On the other ſide it was objected by ſerjeant 
Urling, Mr. Deniſon and others, (1) That it does not 
appear that either of the parties is within the deſcrip- 
tion of the ſtatute of Jac. 1. In the affidavit produc- 
ed, the plaintiff is ſaid to be citizen and brick- 
layer of London, without ſhewing that he was ſo 
at the commencement of the action, or that he was 

then reſiant within the city. And as to the defen- 

dant, it appears that he is a large trader,” 

and © conſiderable merchant ;** whereas the act 
attends only to inferior tradeſmen, ſuch as 
victuallers, c. which are mentioned in the body 
thereof: And the title ſpeaks only of * poor 
e debtors.” (2) This application cannot now be So in 
made; (1) Becauſe it is too late. (2) The judgment ci 
is entered as taken by default: And in Marsfeld and Stra. 46. 
Soame (cited contra) it was held, that if default be at 

the trial, this motion cannot be made. This matter 

does not indeed appear in the preſent caſe by the 
diſtringas; but this was altered without the plaintiff's 
conſent; and the pgſtea is contrary thereto, and ſhews, 

that the judgment was taken by default. [And an 
atidavit was produced to ſhew that the judgment was 

at firſt entered in this manner. } (3) Although the 
damages here given are under forty ſhillings, yet as 
the plaintiff had a probable cauſe for the recovery of 

more, this is not a caſe within the ſtatute. For the 

words thereof are [debt to be recovered | ; whereas 

it the meaning was, that the court ought to be de- 
termined by what appears upon the'trial, or by the 
verdict, it would have been fo expreſſed; as it is in 

the ſtatute of 1 W. & M. /efſ. 2. c. 8. where it is ſaid, 

which © upon the trial ſhall be found,“ Sc. Thoſe 

words “ to be recovered” mean only the cauſe of ac- 

tion: And ſo ſtatutes of a like nature have been con- | 
ſtrued. So where the ſtatute of Glouc c. 8. enacts, . P 379 
that none ſhall bring treſpaſs before juſtices unleſs the 

goods taken away were worth forty ſhillings ; = 

mult 


| | 5 
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muſt appear in the plaintiff's count, Bro. juriſdiction, 
pl. 45. 2 Inſt. 312. The 21 Fac. 1, c. 23. (which 
is cotemporary with the ſtatute now under conſidera. 
tion) againſt removing actions out of the inferior 
courts, where the value is under five pounds, ſays, 
„if it ſhall appear or be laid in the declaration,” 
c. which laſt words ſhew the meaning of the pre- 
See Heron cedent ones. And upon the 5 G. 2. c. 27. (which 
Cas. T. enacts, that where the cauſe of action does not a- 
TT: * mount to ten pounds, the proceedings ſhall obe in 
s. Engliſh) the court hath always refuſed to ſet aſide pro- 
ceedings where the damnum was ten pounds, though 
the. jury found the damages to be under that ſum. 
In the preſent caſe one of the counts 1s for five pounds 
upon a ſpecial contrat: And though the work con- 
tracted to be done was countermanded, yet an acti. 
on may be brought for the whole ſum. 3 Lev. 244. 
It was replied by Mr. ſolicitor general and Mr, 
common-ſerjeant Garrard, (1) That it is {worn that 
the plaintiff is a citizen and bricklayer of L.“ and 
this is not denied on the other fide; and as to the 
defendant, it appears that he is a trader: And con- 
fequently this is a caſe within the act, which was 
made for the benefit of defendants. (2) As to 
the time, if the defendant had applied ſooner it 
would have been irregular: For in Marsfeld 
and Soame, the firſt application was made before 
the verdict; and it was held to be too ſoon. The 
other part of the objection, that there was a default 
at niſi prius, would, if true, be a fatal objection: 
Stra. 46. And upon this objection the ſuggeſtion was refuſed 
= in Brancton and Crabb. But in the preſent caſe it 
does not appear by the diſtringas that the verdict was 
taken by default: And though the pg/ea is different, 
yet the diſtringas (which is the warrant for that) is 
only to be regarded. And in fact there was no de- 
fault. And Mr. ſolicitor ſaid, that the practice of 
| entering 
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entering a verdi& as taken by default, where it was 
not fo, is not to be endured : And the only reaſon 
far doing it is, beeauſe there *is a fee to be paid for“ P 38080 
it. (3) In anſwer; to the laſt objeQion, the caſe of 
Pennil and Wallis, as it was ſtated in Branden and 
Crabb, is in point. That was upon a quantum meruit ; 
and the verdict was for thirty ſhillings : And though 
it was incertain in point of damages, a ſuggeſtion 
was there allowed. . | 
For theſe reaſons the court over-ruled the two firſt 
objections. And Lee C. I. ſaid, in relation to the firſt 
of them, that as it is ſworn the plaintiff is a citizen 
and bricklayer of L. and it is not ſworn on the other 
ſide but that he was ſo at the beginning of the action, 
this is to be intended. And as to the other part of 
the ſame objection, though the preamble of the ſtatute 
mentions only poor debtors, yet the enacting clauſe 
mentions tradeſmen in general; and upon this the 
conſtruction mult be. : | 
As to the laſt objection, the C. J. ſaid, he ſhould 
give no opinion thereupon; and that if it was plain 
the defendant was not intitled to coſts, he ſhould be 
againſt allowing the ſuggeſtion : But that he was 
very far from being clearly of this opinion, and the 
_ caſe of Pennil and Wallis is to the contrary ; and there- 
fore as there is no caſe in point on the other fide, 
it would be hard to refuſe the defendant leave to en- 
ter up the ſuggeſtion, eſpecially as this is his only 
remedy, and may be traverſed in every part. And 
ſuch ſuggeſtions have always been-allowed. And the 
reſt of the court ſeemed ſtrongly inclined to think, 
that the laying the damnum above forty ſhillings is 
not alone ſufficient to draw the caſe out of the ſtatute, 
becauſe this maybe always done, and conſequently 
the act wholly evaded ; but that the words [to be re- 


covered] mult be underſtood of ſuch damages as the 
H h | plaintiff 
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and upon which he ſhall be intitled to final judgment. 
The rule was therefore now made abſolute ( 
totam curiam) for entring up the ſuggeſtion. 


f 


S. P. Weſton v. Donnelly. Sayer, 273. See Fitzpatrick v. Pickering. 2 Will, 
68. Barnes, 470. It appears from Strange report of the principal caſe 
(2 Stra. 1120) that the plaintiff demurred to the ſuggeſtion, and the defen - 
dant got judgment; and was held intitled to his coſts of this application as 
well as of the trial and former proceedings. In Taylor v. Blair. 3. Term Rep, 


of requeſts of Weſtminſter, if ſued in a ſuperior court for a debt under 4or. 
muſt, (to have the benefic of Ae 2. c. 27, ) plead the ſtatute in bar; and 
if he do not, the Court will not allow him to enter a ſuggeſtion or ſtay pro- 
ceedings.—See Woolley v. Cloutman, Doug. 232. Vaſe v. Wyburd, Doug. 234. 
Aylru ay v. Burrows, Doug. 2 50. Wiltſhire v. Lloyd, Doug. 366. | 


; 


8. C. 4 Bur. | 


27 Holliday againſt Burgeſs. 
"x 38 ns | : 


An attorney OTION by Mr. Yorke, at the inſtance of the 
defendant defendant, to change the venue, in an action 
may change | . 2 
the venue to ON a note of hand, from London to Middleſex, be- 
Middlſex. cauſe the defendant is an attorney, and mentioned in 
the record to be præſens in curia: And this is a tran- 
ſitory action. | 9 
Sta. And Lee C. J. cited Wigley and Morgan, (a) (Trin. 
10%). 4 9 G. 2. in this court) which was an action for a mali- 
Bur. 2028. cious proſecution; and it was moved to change the 
venue from Surry to Middleſex, becauſe the defen- 
dant was an attorney; and granted accordingly. 
And in that caſe Biſhop and Burgeſs, (Hil. 5 G. 2.) 
was cited, where the like rule was granted, * 
| e | the 
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plaintiff ſhall have a good and effectual verdict for, 


B. R. it was held that a defendant living within the juriſdiction of the court 
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5 the defendant was an attorney. Page juſt. ſaid, that 8 
. in the caſe of the clerk of aſſize of the Norfo.# circuit, The plain- 
r in lord Holt's time, (in which he was counſel) the i en 


venue was changed to Norfolk, becauſe the defendant, aze ori- 
as clerk of aſſize, was obliged to attend there. And ginally laid 


the venue in 


ic per Probyn juſt. the like rule was granted in the caſe 14, 
” of a counſel. And Chapple juſt. ſaid, that where an d brought 


. . - bd it 
26 attorney is plaintiff, wherever he lays the venue it thither after 
P. ſhall not be changed. 5555 LO. 
art. + = 74-60 128 . | Ii . | ; | *. 
2 In the principal caſe the motion was therefore 8 
. N a FEES 3 SE | arnavy, 2 

o- granted. NN : EE Salk. 670, 
34 It has been fince ſettled that an attorney deſendant has no privilege to 4 Bur, 

change the venue to Middleſex.” See Pipe v. Redfearne, 4 Bur. 2027, and the 2229+ | 

caſes there cited, FEM 3p 55% l — 5 

Stroler againſt Heber. 

he \ CTION for a ſimple: contract debt againſt an Plea of . 
= executor ; to which the defendant pleads ſeve- 1 
= ral judgments : The plaintiff - replies per fraudem. an executor 
in And before rejoinder, it was moved by Mr. Bootle to flower ©, 
n- mend the defendant's plea by ſtriking out one of by friking 

the judgments pleaded. And though this was ſtrong- g eng 
. h oppoſed by ſolicitor general Strange, and Mr. De- ments, af. 
ali. %, (who cited The Bank of England and M e 
the MW ire) yet the proceedings being in paper, the ame 130. 


2 court ſaid, that in ſuch caſe leave is always given to -P 382 | 
ly. amend, unleſs it appears to be for delay : And there- 
fore granted the motion. ws 


the n EW 6c 1} lt; 


* 4 . 
„ 
$4 


41 
— * : , a 
f 1 


Palmer againſt Crotole. 


3 CTION by a coachman againſt his maſter for 
ſr alide on X wages, and money diſburſed about the horſe, 
of two er Oc. and he obtained a verdict for 23). 175. And it 
the Jurors, WAS moved, on the part of the detendant, to ſet a- 
e ade this verdict, upon an affidavit by two of the 
ed to give jurors, that the jury intended to have given a verdid 


> dry for 7s. only, above the 231. 7s. which the defendant 
money had brought into court. PE 


ne n- To which it was objected. by . Mr.  Hollings, that 

ſtead of the the rule for bringing in the money was laid before 

ſum for the jury, which (it is well known) ought to be con- 

verdict was ſidered as part of payment; ſo that they had the whole 

declared under their conſideration. And it would be of il 
and entered . 8 aß 

vp. conſequence to permit a jury after verdict. to they 

| their intention, in order to overturn it. They can- 

not vary their verdict after it is recorded. 2 Hale, 

Hiſt. 300, Co. Lit. 227. 5. Much leſs, ought 2 

verdict to be ſet aſide on an affidavit by two ;jurors 

only. And he. mentioned the caſe of one Pater, 

where application was made to ſet aſide a,verdid, 

upon an affidavit of the jury, that they proceeded on 

a miſtake; but no regard was had to it, becauſe 1! 

would be going againſt the record. 1% T5 

It was argued in ſupport of the motion by Mr 

Marſh and the defendant himſelf, (who was a barriſ- 

ter at law) and others, that it would be injuſtice to 

found a judgment on what is not true in fact: And 


the preſent is a miſtake more properly of the rel 
| ka 


of their having toſt up croſs and pile, in order to 


who enters up the verdict, or of the foreman, than of 


the jury in general. And Mr. Marſh ſaid, that he | 

remembered a caſe at the N prius bar in Kent, P 383 
before judge Tracey, where the iſſue lay on the defen- 5 
dant by reaſon of ſpecial pleading, and the jury men- 
tioned the defendant, by miſtake, for the plaintiff, 
and the officer took down the verdict accordingly ; 
and thereupon though the jury were diſperſed, the 
judge ſent for them back again, in order to rectify 


. 


the verdict; which was done accordingly, after an 


examination of the jury one by one. Mr. Philipss 

caſe (a) in C. B. was alſo mentioned, which was an /,, py, 
action on the ſtatute for preventing bribery in the * Fowler, 

election of members of parliament; and there the — 


verdict was ſet aſide, on an affidavit by the jurymen, 2 
eg. = o 

0 » 6 160 409. 

determine their finding. See 1 Term. 


In the principal caſe Lee C. J. (who tried the cauſe) f . K. 
certified, that on the trial there was ſome evidence, 
though it was but dark, that ſo much was due to the 
plaintiff as amounts both to the money brought in 
and for which the verdict is given; and alſo that the 
verdict was declared in the ſame manner it is taken. 
And (per totam curiam_) it would be of very dange- 
rous example to ſuffer jurors to come in and ſuggeſt 
4 miſtake in order to invalidate their acts upon oath, 
eſpecially where their verdict is not contrary to evi- 
dence, as this caſe is. Probyn juſt. alſo ſaid, that he 
ſhould be very cautious in collecting a jury, after 
they are diſmiſſed from their oaths, in order to ſet 
aſide their verdict, becauſe no one knows whom they 
meet in the way. And the C. J. ſaid, that though it is 
ſworn the jury intended and agreed to give a verdict 
for ſo much, yet they might vary it afterwards; and 
0 in fact they did. . 

The motion was therefore denied. 

See Cogan V. Elden, 1 Bur. 38 3. Jackſon v. Milliamſon, 2 Term Rep. B. R. 
281. ö f 
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An Infor- 
mation 


publiſhing 
an affidavit 
ſtating that 
an affidavit 
charving 


on the de- 


ſworn be 
fore a cer- 
tain Juſtice 
of peace 
named, by 
his contri- 
Vance and 
without its 
being read 
to the per- 
ſon ſwear- 


formation 
granted tho? 
the defen- 


his having 
confeſſed 
the publica- 
tion, as was 
alleged in 
the oppoſite 
affidavit ; 
he not de- 
nying the 
fact itſelf. 


granted for 


baſtardy up- 


fendant was 


ing it. In- 


dant denied | 
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Te King againſt Sharpe. 


OTION by ſolicitor general Strange for an in- 
M formation againſt the defendant for publiſhing 
in one of the news-papers an affidavit, by a woman, 
of baſtardy upon the defendant, ſworn before Sir 
William Billers, alderman of London; and alſo ano- 
ther affidavit by the ſame woman before another 


juſtice, wherein it is charged that ſhe ſwore the for. 


mer, by the contrivance of Sir William Billers, with- 
out its having been read to her. And this motion 
was founded on an affidavit only of one perſon, that 
the defendant confeſſed to him the publication of the | 
ſaid affidavits, On the other fide it was ſworn by 
the defendant, that he never confeſſed the publicati- 
on: But he did not deny the fact itſelf. 5 
The whole court were clearly of opinion, that the 
publication of theſe affidavits, though no ſcandalous 
reflections are made upon the caſe, is puniſhable; 
eſpecially as they tend highly to defame a magiſtrate. 
And therefore though it was ſtrongly objected to | 


the motion by Mr. Lloyd and Mr. Deniſon, that the 


confeſſion, upon which alone it is founded, is abſo- 
lutely denied, yet as the publication itſelf is not de- 


nied, the information was granted. 


Ray, 


in- 
ung 
lan, 


Sir 


100- 
ther 
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"330 


| Ray, adminiſtrator, Qc. a gainſt Liſter. 


[2 EBT upon two judgments, one of which was The Judg- 
for 3o/. and the other for 10/. and the damnum Verdi be. 


was laid to be 10. only. The defendant pleaded ing for 


payment. And the jury found for the plaintiff, and Frsster da- 


| 8 | . k mages than 

gave 3ol. damages; and judgment was given laſt what are 
Michaelmas term accordingly. And after error din the 
. . | claration, 
brought, and the record *tranſcribed, it was prayed a renirricur 
laſt term+ that the record may be amended, by in- anner now 
. . | ; : + , be entered ; 
ſerting zol. inſtead of 10/. which was laid for dama- nor can the 
ges: But this being refuſed, it was moved the ſame Judgmene 


term by Mr. Taylor, that leave be given to the plain- ed. 
tiff to enter a remittitur on the judgment roll, of 200. « Þ 28 


damages, in order to make it agreeable to the decla- f Ante 351. 


ration, And it was ſubmitted on the part of the 
plaintiff, that on the defendant's waiving his writ 
of error, the plaintiff ſhould pay the coſts of the 
writ, becauſe then it muſt be ſuppoſed that the 


fame was brought on account of this miſtake : But 


if this be refuſed, then it was urged the plaintiff ought 


not to pay the coſts thereof, becauſe in ſuch caſe the 


writ muſt be taken to be brought for other defects. 
On the other fide it was argued by Sir Thomas Ab- 
ney, Mr. Marſh and Mr. Deniſon, that though it be 
uſual to remit damages before judgment, { Co. Entr. 
2. Thomſ. Entr. 458.) there is no inſtance of its 
having been ever done afterwards. And though the 
| „„ judgment 
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judgment of, a court is in its power during the 
ſame term it is pronounced, yet afterwards the 
court cannot alter. it, unleſs it be by virtue of an 
act of parliament. As to the ſtatutes of jeofails, 
none of them extend to the preſent caſe. This 
error is not a miſprifion of the clerk, it not be 
ing in his power to enter a remittitur of damages 
without the plaintiff's conſent ; (and it is doubtful 
whether the court can do it) but it is a ſubſtantial 
part of the judgment in point of law, becauſe it is a 
queſtion in point of law, whether the plaintiff ſhall 
have damages pendente lite : And if more damages be 
given than by law he ought to have, it is an error in 
ſubſtance. Neither is this a defect of the ſame kind 
with thoſe enumerated in the ſtatute of 16, 17 Car. 2. 
c. 8. this being not only a miſtake in the ſubſtantial 
part of the judgment, but alſo warranted by the find- 
ing of the jury. On this ſide were cited Blackamore's 
caſe, 8 Co. 163. Pinfold's caſe, 10 Co. 115. b. 1 
Roll. 206. pl. 10. 1 Bulſt. 49. 1 Sid. 70. 

n ſupport of the motion it was argued by ſolicitor 
general Strange and Mr. Taylor, that by the ſtatute 
of H. 6. a power 1s given to the courts to alter a 


judgment in a term after it is pronounced, where it 


is erroneous by the miſpriſion of the clerk : And this 
act bath received a very liberal conſtruction. Cr. 
El. 864. Hob. 327. S. C. Hutt. 41. 1 Roll. 206. 


Cro. Fac. 633. 1 Vent. 132. 2 Jones 212. But 


ſuppoſing that the preſent miſtake cannot be confider- | 
ed as a miſpriſion of the clerk, it is within the ſtatute 
of Car. 2. which comprehends matters of ſubſtance. | 
And on this ſide the following caſes were cited : _ 
an 
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and Fuller, (a) Mich. 1 C. a. Treſpaſs in C. B. (4) 2 Stra. 
and the defendant was found not guilty as to part, 786. 


and as to other part, it was found for the plaintiff. 
And after error brought, it was objected to the judg- 


ment, that it contained no acquittal of the defendant; 


and the court ſtrongly inclined to think this a fatal 
objection : But however they ordered the caſe 
to ſtand over, to give the party an opportunity 
of applying to the court of C. B. to amend 
the judgment. And in another term and year too it 
was amended accordingly: And afterwards the re- 
cord in this court was amended, and the judgment 


afirmed. Foyer and Blackwell, (b) Eg. 10 G. 2. 3; 1 


Debt upon bond in C. B. and after a writ of error 
was brought and argued, it was moved below by 
ſerjeant Parker, to amend the judgment, which was, 
that the plaintiff, © ought to recover.” And though 
this court thought the judgment to be erroneous, 
the court of C. B. (on the authority of Smith and 
Fuller, and 1 Vent. 132, and other caſes) gave leave 


to amend; though it was in another term, and there 
was nothing to amend by. Tully and Sparks, (c) (e 2 Lor 
Faſt. 3 G. 2. There in the judgment the words Raym. 


| | i 7 . 1570. 2 
« ex afſenſu ſuo, in relation to the taxation of da- $5, $67. 


mages, were omitted ; and after the caſe was gone 
up into the Exchequer, it was altered below in ano- 
ther term, and amended above. Verne and Verne, 
Mich. 8 G. 2. in this court. In dower the defen- 
dant pleaded nunque ſoiſie, Ec. and a jointure; and 
there was judgment againſt him on both pleas, and 


he was amerced twice: And error being brought, V. Gerard 


; v. Gerrard 
the judgment was held to be erroneous ; but leave, Sal „ 
was given to ſtrike out one amercement. 5 
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Upon the argument of this caſe. it was ſaid by Lee _ 
C. J. Probyn and Chapple juſt; that the court may 


amend judgments of a preceding term, where they 
are erroneous by the miſpriſion of the clerk, and the 


amendment is warranted by ſome of the antecedent - 


proceedings; and alſo in inſtances mentioned in or 
ſimilar to ſuch as are mentioned in the ſtatute of Car. 
2. and under one of theſe conſiderations all the caſes 
cited for the motion will fall. But this the court 
hath no power to do, either where the judgment 1s 
given purſuant to the verdict, (as it ought to be, un- 
leſs the plaintiff himſelf enters a remittitur before 
judgment, which in ſome caſes he may do) and con- 
ſequently it is perfect and compleat ; or where the 
judgment is erroneous by the act of the court in point 
of law. The foundation therefore upon which the 
argument in ſupport of the motion is built wholly 
fails. As to entring the remittitur; if this be now 
done, it will make the judgment erroneous, And 
Chapple juſt. ſaid, there is no inſtance in the books 
of a plaintif 8 applying to the court to remit; but 
this he always does himſelf, and the court gives judg- 
ment accordingly. The ſaid three judges were there- 
fore clearly of opinion, that a remittitur cannot now 
be permitted. 

But Page juſt. inclined to think that the judgment 
is amendable, . becauſe the iſſue being, whether 10. 
was due to the plaintiff, ſo much as is found beyond 
that ſum is ſurpluſage, and ought to be rejected as 
not warranted by the record. And the preſent mil- 
take ſeems to be of a like nature with the inſtances 
mentioned 1n the ſtatute of Car. 2. 


The 
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Lee i The caſe therefore, by reaſon of juſt. Page's doubt, 


nay ©. was adjourned for conſideration : And this term the 

hey court delivered their opinions ſeriatim. And (1; It 

the was reſolved by the whole court, that this. being af- | 
ent WM ter judgment, there *cannot be a remittitur, the con- P 388 
or ſtant practice being to do this before judgment. Pin- 

ar. fold 's caſe, 10 Co. Second book of judgments 117. And 

ales Lee C.] and Chappie juſt. ſaid, there are inſtances 

Durt of a judgment being entered up only for the damages 

it is mentioned in the declaration, where more have been 

un- found by the verdict, without any remittitur: To 


fore which point Chapple juſt. cited the old book of judg- 
:on- WM ments 155. (2) It was held by Page juſt. (for the 


the reaſons before mentioned by him) that this judg- 
DIInt WM ment is amendable. But the other three judges re- 
the tained their former opinion to the contrary: And 
olly WW they cited Telv. 45. 1 Bulſt. 49. Carth. 167. And 
10W Lee C. J. ſaid, that this cannot be conſidered as 
\nd vitium clerici, becauſe (according to 10 Co. 117. 6b.) 
oks in ſome caſes the plaintiff may have judgment for 
but more damages than he has counted for. 

dg- The rule being for leave to remit, per tot curiam 
ere it was now diſcharged. 

__ See Cheveley v. Morris, 2 Blackſt, 1300, 8. P. 

ent ore 

10ʃ. 

ond 

as 

miſ⸗ 

ces 

The 
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S234 


1109. 


$. O. a Sire. T; he King againſt Habden. 


of the corporation of Scarborough; the defendant 


a bailiff of 


plead a ON) pleaded an election, under a nomination b 
nominati- Batty and Armſtrong, the two bailiffs of Scarborough. 
and B 4 Several iſſues were taken upon the defendant's plea ; 
bailifs one of which was, whether Batty and Armſtrong 

N |, were bailiffs at the time of the ſaid election. And 


eee before Chapple juſt.) the defendant gave a general 
4 Judgment evidence, that B. and A. had been choſen, and had 
of Ouſterin acted as bailiffs. On the other fide the proſecutor 
33 produced the record of a judgment of ouſter in a quo 
them is ad-garranto againſt theſe perſons for acting as bailiffs; 
but tren. and (upon debate) this being admitted as evidence, 
clufive, evi- and no evidence being given by the defendant, this 
dence. flue, with ſome others, was found for the King, and 
the other iſſues for the defendant. 

P 389 And it was moved this term, by ſolicitor general 
Strange, for a new trial, for a miſdirection of the 
judge of aſſiſe, in admitting improper evidence. 
And after he had made a report of the caſe in the 
manner before ſtated, 


It was argued by Mr. ſolicitor, Mr. Deniſon and 


ouſter was produced and admitted as concluſive evi- 


the 


der Wor- I N a quo warranto for aRing, a. as one of the bailiffs 
ranto again 


acorporati- (after ſhewing the conſtitution of the ſaid cor porati- 


ine taken at the trial, (which was at the aſſiſes in Tarkſhire, 


others, that it muſt be taken that the judgment of 


dence, becauſe (1) On the trial it was ſo treated by 


to is that of Prudam & al v. Con. Phillips, alias Muilman, alias Delafield, 


A ” 
3 
Cy 
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the proſecutor's counſel; who compared itto the caſe 
of a verdict againſt an anceſtor, a teſtator or inteſ- 
tate; which binds the heir, executor or adminiſtra- 


tor. (2) This was the only evidence produced by 


the proſecutor in relation to this point. (3) A re- 


cord if admitted cannot be falſified by parol proof; 


as in the caſe of parties and privies; and alſo in the 


_ caſe of ſtrangers, where it goes to the diſability of 
perſons, as upon outlawries, c. and ſo it is where 


the record is evidence of another law; as in Milman's 


caſe, (which was cited at the trial) where it was 


held by Hardwicke Þ C. J. that a judgment in court- 
chriſtian, of the nullity of a marriage, is concluſive 
evidence againſt the whole world. A the judgment 
therefore in the preſent caſe muſt be conſidered as 


concluſive evidence, it is clear that the judge of 


aſſiſe was guilty of a miſdirection: For though a 
judgment muſt be admitted to be concluſive as to 
the parties themſelves, though it be in other actions, 
yet it is not ſo with reſpect to another who is a ſtran- 
ger to the ſuit: And the reaſon is, becauſe the judg- 
ment might ariſe from miſpleading, or might be ſuf- 
fered by default or colluſion. Brad. lib. 5. _ | 
But (as to this point) Chapple juſt. ſaid, that the 
record was not produced as concluſive. And per 
Lee C. J. as the defendant offered no evidence againſt 
it, the proper queſtion now is, whether it ought to 


have been received at all. 


*And it was urged that it ought not, becauſe the * P 390 
preſent defendant was a ſtranger to the firſt ſuit, and 


1 This ſeems a miſtake; (but ſee Caf. T. Hardw. 238.) The caſe alluded 


coram Willen C. J. after M. Term 1737. Hargave's Tracts 456.—V. Clews 
v. Batburſt, 2 Stra. 960. Caf. T. Hardw. 11.—Dacoſta v. Villa Real 2 Stra. 
96 t. —Hatßeld v. Hatfield 2 Stra. 96. 2 Bro. P. C. 62.— Alſo 2 Veſ. 246 
and the Ducheſs of Kingſton's caſe 11 Str. T. 261. and Meadow's v. Ducheſs f 
Kirgſton, Amb. 756. | . 


not 
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not capable of doing any thing i in defence of it; nei- 
ther is he privy thereto; and therefore he ought not 
to be prejudiced by the judgment there given; eſpe- 
cially as it might perhaps be obtained through collu- 
ſion or miſtake, And this is the more unreaſonable, 
becauſe the preſent proſecution, at leaſt quoad the 
fine, is a criminal one; and therefore the rule, uod 
res inter alios acta alteri nocere non debet, (which is de- 
_ rived from the civil law) extends to this caſe. To 
this point were cited 3 Mod. 141. 2s William 
(% — Clargis and Sherwin, (a) Mich. 11 W. 3. The 
833 queſtion there was, whether a record ought to be 
N allowed to prove a legitimacy: And it was laid down 
for a rule, (upon the authority of Co Lit. 35 2.) chat 
no record ought to be admitted as evidence againſt 
one who is neither party nor privy thereto. King 
ante 163. and Liſle, Hil. 11 G. 2. 
| It was farther argued, that ſuppoſing the judg- 
ment againſt B. and 4. to be concluſive, yet as they 
were at leaſt officers in facto when the defendant was 
_ choſen, this is ſufficient to warrant his election, this 
Ante 163. being a necellary act for the ſupport of the corpora- 
tion. 

On the other ſide it was argued by Sir Thomas 
Abney, Mr. Lloyd and others, that there 1s a privity 
between this and the former detendants, viz. a pri- 
vity of ſucceſſion: A ſucceflor ſtanding in the place, 
and claiming under the right, and being bound by 
the acts of his predeceſſor. The judge of aſſiſe 
did therefore right in permitting the judgment 
to be read; and if it had been fraudulently obtained, 

evidence might have been given thereof; but none 
having been given, it is ſufficient. To this point 
were cited Co. Lit. 10 3. 4.  Carth. 18 1. Skin. 15. 
3 Mod. 141. 7 rials in pais, edit. 7th, * 366. 
um 
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| Rumbal and Norton. Mandamus to {wear in Rumbal 
a freeman of Calne in Wilts; and on the trial a 
judgment of ouſter againſt one of his electors was“ P 391 
given in evidence. Lofil and Bancroft and others, (b) () Bull x. 
11 Decemb. 1732. Treſpaſs for taking goods; to F. 40. 
which the defendants pleaded not guilty : And on the 


trial, which was before lord Raymond, the queſtion 
being, whether Bancroft was a bankrupt on the day 
of committing the treſpaſs, a verdi& found upon an 


iſſue, which had been directed by the court of Chan- 


cery between Bancroft and Lofil only, was admitted 
as evidence againſt all the parties, after great debate: 
And that put an end to the cauſe. In The King and 
Daffeen, and The King and Syred and Fohnfon 1735. 
(all of whom were pretended members of the borough 


of Orford) ſeveral judgments of ouſter againſt capi- 


tal burgeſſes were read, on the trials at bar, againſt 
the defendants. King and Follet, mayor of Southamp- 
ton, Mich. 13 G. 2. Upon a trial at bar a judgment 
of ouſter againſt defendant's predeceſſor was there 
given in evidence. King and Pindar. Motion for 
an information againſt Pindar as mayor, and againſt 
Thomſon as one of his voters: And lord Raymond 
ſaid, that the information ought firſt to be tried 
againſt Thomſon ; and if it ſhould appear thereon that 


he had no right to vote, he ſhould be againſt trying 


the other : And there was ſome diverſity of opinion, 
whether informations ſhould go againſt both. 
As to B. and A.'s being officers de facto, it was 
anſwered, that they ought not to be confidered as 
ſuch, becauſe they were followed with a recent pro- 

ſecution. 3 
It was further objected, that one of the findings 
is, that a majority of chamberlains did not meet 
upon the election of the defendant; which is K 
| ary 


* 
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fary to make a good choice: And alſo that the euf. 
tom of nomination is not ſuch as the defendant 
founds his right upon; and conſequently as it ap- 
pears he had no title, there muſt be judgment of ouſ- 

ter againſt him, though the iſſue now agitated had 
been found againſt him. [And Chapple juſt. ſaid, 
that moſt of the iſſues were found for the King.] 
And the court held this to be a fatal objection: And 
* P 392 they *were alſo clearly of opinion, that the judgment 
againſt B. and A. was good evidence againſt defen- 
dant, eſpecially as he claimed under them : And ſuch 
judgments have been often given and allowed as evi. 


_ dence againſt third perſons. But the court ſaid, it 
was not concluſive, for that the defendant might have 
proved that the judgment was obtained by colluſion, 

or that the firſt defendants were reſtored. | 

The motion was therefore denied- 


} 


EET 5 
S. P. Rex v. Grimat. 5 Bur. 2601, 


* 


8. C.28tra. Haſſivoli qui tam, &c. againſt Chalit and others. 


1124. 


An impor- 


ter of wine FA EBT gui tam, Sc. for 840). for ſelling wine 
— without licence: To which the detendants 
fells to pleaded Nil debet. And as to 825/. part of the ſaid 


rel perſons Tum of 8401. the jury found a general verdict for the | 


a dozen of defendants; and for the reſidue thereof, they found 


; bot - 6 0 .' . o 
cr, a ſpecial verdi& ; which in effect was as follows - 
1 The defendants were merchants, and importers of 
dere carl. wine into the port of London in pipes and hogſheads, 


were carri- 


ed away by and always paid the cuſtoms by the gallon ; and 


ek Without having any licence whatſoever, they ſold to 


in private three ſeveral perſons one dozen bottles, commonly 


houſes; 


this held to be a ſelling by retail, and within 12, Car, 2, c. 25. 
e 8 called 


quen 
ſorts 
in the 
word 
Fc. 
and n 
preſer 


act, i 


6. 5. 
the ot 
no lic 
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ul. called quart bottles, of red port wine unmeaſured by 
ant any meaſure: Which ſaid wine was part of the wine 
ap- imported by the defendants, and was drawn out of 
u- pipes, and carried away by the buyers, and drank in 
nad private houſes. It was alſo found, that all whole- 


ud, {ale importers take an oath that the wine is imported 
g.] by way of merchandize, and doth not belong to a 
nd vintner or retailer: And the ſtatute of 12 Car. 2. 
ent . 25. was alſo ſet out in the verdict. 85 
en- And it was now argued by ſolicitor genera 
uch Strange, that the buying wine in pipes and hogſheads, 
. and ſelling it by dozens of bottles, is retailing, as 


1 much as diſpoſing *of it in any other quantity; and * P 392 
Nr it is plainly within the reaſon and the letter of the 
, 12 Car. 2. For in the introductory part it is faid, 
for the better ordering the ſelling of wines by re- 35 
„ tail;“ and though the enacting clauſe does not 
mention bottles amongſt the meaſures there enume- 
rated, yet it contains the words, “any greater or 
leſſer retail meaſure.” Beſides, it is found that G 
the wine was ſold by quart- bottles; and therefore it 
is to be taken that each bottle contains a quart; and 
' this meaſure is expreſly mentioned in the ſtatute. If 
it does not hold fo much, or if it holds more, then 
the caſe falls within the other words. The ſubſe- 
Vine quent act of 15 Car. 2. c. 14. alſo ſhews that all 
ants lorts of retailing by any meaſure whatſoever, is with- 
ſaid in the 12 Car. 2. and it further ſhews that the 
the words, “ within his manſion-houſe, c. or without,“ 
and Fc. in that act are to be underſtood indefinitely, 
and mean any place whatſoever. But ſuppoſing the 
g of preſent caſe not to fall within the above mentioned 
ads, act, it is plainly within the general clauſe of 7 E. 6. 
and c. 5. CJ. 8.) which impoſes the fame forfeiture as 
4 to the other act; it being found that the defendants had 
only no licence whatſoever: And the concluſion of the 
e 55 count 
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| count is general, viz. © contrary to the form of the 
« ſtatute in that caſe made and provided.” And Mr. 


4 (% Lord ſolicitor cited Aſtell qui tam. Sc. and Andrews, (a) 


Rm. Mich. 13 G. 1. as a caſc in point. That was an ac- 
_ 2437 2 tion of debt upon the 12 Car. a. for ſelling wine 
re. 218. vithout licence; to which the defendant pleaded N.. 

debet. And it was found ſpecially, that the defen- 
dant was a merchant in Bri/tel, and that, without 


having any licence to ſell by retail, he ſold in his man- 


ſion-houſe one gallon of wine ; which was carried 
into the Guilder- inn in Briſtol, and drank there. And 
it was argued by Mr. Fazakerly for the detendant, 
that the. wine not having been drank in any place in 
the occupation of the defendant, and it being only a 


which being a penal law, ought not to be extended 
beyond the letter. But the court beld, that a mer- 
chant cannot ſell by retail ; and that the felling but 
P 394 one gallon is within the ſtatute ; the *penalty of 5. 
being impoſed for every ſelling by retail. . Judg- 
ment therefore was given for the plaintiff. 

On the other ſide it was argued by ſerjeant Mynne; 
(1) That a merchant. importer felling by retail, is not 
within the ſtatute of 7 E. 6. or 12 Car. 2. the inten- 
tion of both thoſe acts being only to reſtrain taverns 
and publick houſes from ſelling wine, becauſe theſe 
places are the reſort of idle and diſſolute perſons. 
This appears by the preambles of thoſe two laws; 
and allo by ſect. 2. of the latter, (which ſtatute is 
explanatory of the other) whereby the King is im- 
powered by commiſſioners. to licence perſons, c. 
to ſell by retail wine to be drunk as well within their 
manſion-houſes, c. as without, i. e. within and 
without the doors of the houſe. The form of the li- 


_ cence further ſhews this; the EN being, my 
the 


ſingle act, it was not a retailing within the ſtatute; 
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the rent reſerved be not paid, the commiſſioners are 
to leave notice at the tavern or wine-cellar. And in 
the oath, and the ſtatute of 1 Fac. 2. c. 3. f. 6. 

which directs it, the merchant-1mporter is put in op- 
poſition to the vintner or retailer: And by the book 
of rates, they pay differently to the crown. To this 
point was cited Hardr. 33 
ſeading caſe in Afell and Andrews. ( 2) It was 
this verdict, is not within the ſtatutes before menti- 
oned. As to retailing in general, no preciſe defi- 
nition can be given of it. According to the ſtatutes 
of 8, oW.3.1 4.c.12. and 12 fl. c.2. the ſelling cyder 
n ſo great a quantity as one hundred hogſheads 1s re- 
tailing it. By the 3, 4 E. 6. c. 21. the ſelling a weight 
And by 
the 21 Jac. 1. c. 22. the ſelling four weight of cheeſe, 
or four barrels of butter, is declared to be retailing. 
This ſhews that the word [retailing] 1s to be taken 
ſeundum ſubjetam materiam. 
6. retailing is declared to be a ſelling by the gallon, 
no higher meaſure being mentioned; and this is a 
well-known meaſure, and as antient as the time of 
E. 1. and is the higheſt retail-meaſure. And the 12 
Car. 2. deſcribes retailing to be by *the pint, quart, 

pottle or gallon, without mentioning a bottle, which 
ij no certain meaſure, and is not taken notice of in 


9. which was ſaid to be the 


vrged, that the ſelling wine, in the manner ſtated in 


Now here by the 7 E. 


*P 395 


07 LAY before the 1 G. 2. c. 17. Ch 7.) It is in- 


ed here found that the bottles were called quart- 
1 ; but it is well known that theſe contain diffe- 
rent quantities: And it is not to be intended that 
they hold an exact quart, nothing being to be pre- 
ſumed in caſe of a verdict. Hardr. 340. 1 Show. 
550. Beſides, ſuch an intendment is contrary to the 
preſent finding; which is, that defendant ſold by a 


dozen bottles unmeaſured, i. e. without any meaſure. 


It is further obſervable, that the common way of im- 


FY 1 porting 
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' porting wine before the 1 G. 2. c. 17. was in bottles, 


h al, 

(as appears by the book of rates, fo. 103, 104, N. - v4 
which ſhews that the ſelling in bottles 1s not retailing, P, 
As to the caſe of A/ell and Andrews cited contra, i Sich. 
was ſaid, that there the wine was ſold by a ſingle tiry 1 
gallon, which is declared expreſly to be retailing; by 
whereas here the ſale was in a much greater quantity, c _.. 
and without 2ny determinate meaſure. i. bats 
Lee C. J. As to the queſtion, whether a merchant. quad 

| importer is within the ſtatute of Car. 2. this was ſet. J 1c 0 
Ante 393. tled in Aſtell and Andrews. It was there infiſted for cond 
the defendant, that though the words of the I 2 Car, little 
2. are general, yet as the ſtatute takes notice of the This 
wine being ſold to be ſpent within the manſion-houſe WM . 14: 
of the vendor, c. it did not extend to that caſe, | « ſu 
But the court held, that though the wine was not the v 
drank in the houſe, or any other place, of the ſeller, Jeans 
it was within the ſtatute: And they much relied, and ig to 
very juſtly, on the 15 Car. 2. as declaratory, by the profit 
recital of it, of the ſenſe of the firſt act. As to the te 5 
other point, (which is the only queſtion now before it ma 


us) whether this be a ſelling by retail; it ſeems a or pe 
more proper conſideration for a merchant than ai ſerve 
lawyer. The notion Þ have of ſelling by retail is, that ¶ tail o 
it is a felling contrary and in oppoſition to a felling 4 WS 
wholeſale, i. e. where any thing is ſold in a leſs quan- defra 
tity than it is bought. The objection, that the fel. cond- 
ing by a dozen bottles unmeaſured is a ſelling with- 75 
out any meaſure, ſeems very odd. It muſt be ſome Aſtel 
meaſure or other. The 12 Car. 2. is not confined to WM there 
the meaſures therein ſpecified ; the ſubſequent words quan- 
being, by any greater or leſſer meaſure:“ And the ler by 
15 Car. 2. leaves out the particular meaſures enumc- WW ..; - 
rated in the former act, and only mentions in gene” BY ſelin, 
10 ccrta; 
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ral, ſelling by retail. It ſeems therefore very difficult- 
to make out this ſelling not to be by retail. 


Page juſt. of the ſame opinion, that this caſe 1s 


within the 12 Car. 2. and he ſaid, that every quan- 


tity is a meaſure between the parties. OM: 

Probyn juſt. There are ſome certain: known mea- 
ſures by which the trade and cuſtoms are governed; 
but if wine is fold by meaſures which do not exactly 
quadrate with thoſe, there is no reaſon that the ſel- 
ler ſhould be excuſed from paying the duties. Ac- 
cording to this he may eaſily evade it, by varying a 
little from the preciſe and well known meaſures. 
This the legiſlature ſeems to have had in view, by 
adding the words, © by any greater or leſſer mea- 
« ſure.” It is here found that the defendants ſold 


the wine by one dozen bottles, called quart bottles, 


drawn out of hogſheads, and not meaſured : But it 
is to be obſerved, that the merchant computes his 
profit by the gallon, as he pays according to that to 
the crown. Beſides,' a quart bottle is a quart ; and 
it makes no difference whether the quart be in glaſs 
or pewter. As to the other point, it is to be ob- 
ſerved, that a wholeſale importer pays leſs than a re- 
tail or private one; and conſequently if this laſt ſells 
by retail, he gets more profit than the other, and 
defrauds the publick revenue: And if a merchant 
condeſcends to retail, he is a retailer. | 5 
Chapple juſt. I was at the trial of the caſe of 
Aſtell and Andrews at Briſtol, and the fingle queſtion 
there was, whether a merchant ſelling wine in ſmall 
quantities, not to be ſpent in his own houſe, is a ſel- 
ler by retail within the 12 Car. 2. and it was deter- 
mined that he is. As to *the preſent queſtion, the 
ſelling muſt be either by wholeſale or retail; and * P 397 
certainly the ſelling a dozen bottles is not the former. 
This would be ſufficiently plain, even if the word 
quart] had not been added, though bottles do not 
| | always 
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always contain the ſame quantit 1 But the ſelling is 
found to be by one dozen o 


bottles, commonly 
called quart bottles; which is all one as if it had 
been ſaid, a dozen quart bottles. The ſtatute ex. 
tends to any retail meaſure, by virtue of the general 
words, or any greater or leſſer meaſure.” 

The whole court ſeemed now ſtrongly inclined to 
give judgment for the plaintiff ; but counſel being 
retained for the defendants, upon their earneſt im. 
portunity an w/terius concilium was granted. 

Note; This caſe was further argued, Hi/. 13 12 
2. by ſerjeant Eyre for the plaintiff, and Mr. Mary; 
for the defendants : But the court retained their for. 


mer opinion, which they delivered much to the ſame 


effect as before. And MEER was then given for 
the plaintiff. 


wet Sir Fobn 3 8 report of this caſe, it appears that this Judgment 


was reverſed in the Houſe of Lords, 5th of March 1740, becauſe it was 
not found that the dozen of quart bottles were « retail meaſure, and a owe 


de novo was awarded. 
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Roe on the demiſe of Gulliver againſt Wickett, vide Ante 


263. n. 
ILLES, Ch. J. delivered the opinion of the Tear 
court. deviſes frees 


This caſe comes before the court on a caſe, 8 


made at Guildhall at the fittings, which ſtates that for life and 


Robert Wickett having a wife named Catherine, and denn Mr 


three ſiſters, Elizabeth, Anne and Mary, but no fich child | 


child or brothers, by his will, dated the 8th of EE 


December 1686, gave all his lands, tenements and be enſeint 


; | . 9 - with, in fee, 
hereditaments, whether in fee ſimple, for life or orden 


lives, leaſes for years, in poſſeſſion or reverſion, to thatif ſuck 
| | child as 
f | ſhall hap- 
In 2 Stra. 1093, it is ſaid that this caſe was ruled by Will, Ch. J. pen to be 
and Parker,-Jn 1 Ves. 421. it is faid that this opinion was that of Willes, born ſhould 
C. J. and the reſt of the court, except Forreſcue, J. (who differed, but did die before 
not hear the argument). The Mss. from which this is taken is ſilent as to 21, leaving 
3 | no iſſue, 
then the re» 
| „ : Vverſion to 
his wife and two ſiſters reſpectively in thirds, The wife never was enſeint; It was held 
that this deviſe over of the reverſion never took effect. „ 
his 


8 APP © ND 1 X, 
his wife 8 life, and after her deceaſe to ſuch child 


as his wife was ſuppoſed to be enſeint with, and to 


V. Ante 263. 


Jones v. 
FI eficomb. 
1 Eq, ab. 
245. Gith, 
Eg. Rep. 


the heirs of ſuch child for ever ; provided that if 
ſuch child as ſhall happen to be born ſhould die be. 
fore it attain its age of twenty-one years leaving no 
iſſue, then the reverſion of one third part of all his 
lands ſhall go over to his wife Catherine and her 
heirs, and another third part to his ſiſter Elizabeth 
and her heirs, and the remaining third to his ſiſter 
Anne and her heirs, | He alſo gave to his ſiſter Eli. 

zabeth bool. to be added to her father's legacy, and 
to his ſiſter Anne 400l. and to his ſiſter Mary 5. 
and makes his wife executrix.—The caſe then ſtates 
that the wife was not with child at the time of mak- 
ing the will, nor at the time of the teſtator's death; 
who died a few days after making the will. It ſtates 
that the teſtator was ſeiſed in fee of the premiſes in 
queſtion, aud that the defendants claim under Mary 


Wickett one of the teſtator's ſiſters and co-heirs, and 


the leflors of the plaintiff claim the whole under Ca- 
therine the wife and the other two filters Elizabeth 
and Anne; and the queſtion is, whether, as Cathe- 
rine the wife was not with child at all by the teſtator, 
the deviſes over to her, Elizabeth and Anne, could 
ever take effect? If they did, then the verdict which 
was given for the plaintiff, ſhould, by the parties 
agreement, ſtand for the whole; 3 * not, then for two 
third parts only. _ 

If this had been nothing more than a queſtion re- 
ſerved at % prius, I ſhould have had no doubt upon 


a caſe fo clear as the preſent. But there being a 


judgment in B. R. on another part of this will, 
which may at firſt ſeem to differ in ſome meaſure 
from our opinion ; and as Lord Harcourt has made 
a declaration, and in ſome ſort given his opinion on 
the ſame deviſe, contrary to our ſentiments, we have 
therefore thoroughly conſidered the caſe, and ſhall 


Proc: Gs, ſay more on the ſubject than otherwiſe was neceſſary. 


2 


T his 


11d 
_ to 
t if 
be. 
no 
his 


"A BF E ND IX. | in 
This . has been much obſcured by infiſting on 
points, and citing caſes to ſupport them, which are 


not material to the queſtion. There were a great 
many cited in relation to deviſes to infants in ventre 


ſa mere; ſome in which all ſuch deviſes were held 


bad; others, that they are good in futuro, though 
vol in preſenti ; and a third ſet (though there has 
been no aujudication on them) that all ſuch are good, 
becauſe they are in nature of deviſes in futuro. It is 
plain by the caſes cited that thoſe who have talked 


about theſe deviſes have confounded themſelves, by 


not diſtinguiſhing between deviſes that are void ab 
initio, and ſuch as become ſo afterwards. It is cer- 
tain if no child is born, the deviſe is void; but which 
of the three opinions is beſt, it will be time enough 
to determine when ſuch a caſe comes neceſſarily be- 
fore the court. But in the preſent caſe we do not 
think it neceſſary to determine whether the deviſe to 
the child be good or not; for, laying it quite out of 
the caſe, the ſubſequent deviſe will ſtill depend on 
the ſame contingencies and fall under the ſame con- 
ſiderations. To ſhew that this was a material part 
of the caſe, two things were mentioned in the argu- 
ment; one by the plaintiff, which was that, if the 
leviſe to the infant was void, the condition annexed 
to it was ſo too; and ſo the devile- in remainder took 
cliect and became abſolute immediately; the other 


was by the defendant, that, if this is falſe and the 


deviſe over is ſo connected with the condition, as 
that one depends on the other, then if the terms and 
contingencies of the condition do not happen, the 
deviſe over cannot take place; and inſtanced the 


caſe of Roe v. Flood. E. 2 Geo. 2. which as it re- Fort. 184, 


gards the preſent caſe is thus :—A deviſe of lands to 
R. Biſbop and his heirs, upon condition that he do 
Pay all the deviſor s debts and legacies, and if he 


did 
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did not, then a deviſe over to Elizabeth Flood. R. 
Biſhop died before the teſtator, and it was adjudged 


that the ſubſequent deviſe depending on the former 


eſtate with the condition annexed, was become like. 
wiſe void. But as we are all of opinion that the 
ſubſequent deviſe did not depend on the condition, 
that argument is of no weight. To ſhew that this 
queſtion concerning a deviſe to an infant in venire ſa 
mere was material, it was farther offered by the plain. 
tiff, that if there is a deviſe for life, then to another 
in remainder ; if the firſt deviſe becomes void by the 


deviſee's dying in the life-time of deviſor, or by his 
becoming a monk and incapable of taking, the deviſe 


in remainder will veſt immediately. Perk. Tit. 
Deviſes. Se. 566. 567.; and to be ſure this is good 
law, but not parallel to the preſent caſe ; and there 
is no book or caſe, that where there is a deviſe 


for life and a void one in remainder, the ſecond - 


ſhall become good becauſe the firſt is become 
void. Some queſtions have been made whether this 


is to be confidered as an executory deviſe or a con- 


tingent remainder; but it is not material which it is, 
becauſe in either caſe it can never take effect if 
contingencies on which it depends never happen; 
but at laſt it was admitted by counſel on both fides 
that it might be an executory deviſe, it not being 
ſuch a limitation as can take place, according to the 
rules of law, as a contingent remainder ; ns it cer- 
tainly is ſo. Taking it then as an executory deviſe, 
there were many caſes cited on the part of the plain- 
tiff to ſhew that it was good according to the rules 
of executory deviſes, and that the contingencies were 
not too remote. On the part of the defendant it was 
ſaid the contingencies were too diſtant, and that no 
caſe had ever gone ſo far. If the contingencies had 

7% 5 wh, happened 
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happened ſo as ha leffory of the nit 1 might clad 
as executory deviſees, this would have been material; 
but as they have not, it is out of the caſe. But the 


_ contingencies are not too remote, being to ariſe 


within twenty-two years at fartheſt, that is upon the 
death of a perſon within twenty-one years after his 
birth, and who muſt be born within one year after 


the death of the deviſor; and there are ſeveral caſes 


which have gone farther. I ſhall only mention the 
caſe of Mafſenburgh v. Aſh. 1 Vern. 234. 257. 304. 


where the limitation of the truſt of a term, (which 


is governed by the rules of executory deviſes) was 


held good, though the contingency would not hap- 


pen till twenty-one years after the death of a perſon 
in eſſe. Many things were ſaid as to the word 
* provided” ; that it is ſometimes a word of condi- 
tion, and ſometimes of limitation. But as to that 
there is but one rule to go by ; which is this ; that it 
is either a term of condition or limitation according 


to the wording of the deed or will, and the intent 


of the parties. But this is not material here; ; forif 
it is a conditiort precedent the deviſe over will not veſt 


till it is performed; but if a contingent limitation, 


or rather an executory deviſe, it can never take 


effect till the contingency happens. 


Having now cleared the caſe of the rubbiſh, the 
ſingle queſtion ariſing is this. Whether when a man 
deviſes an eſtate to A. on three contingencies, the 
deviſee can have it, though none of them happen ? 
This is a deviſe to a wife and two ſiſters on three con- 
tingencies. 1ſt. If a child happen to be born. 2d. 
If it die before twenty-one. 3d. If without ifſue. 
None of theſe happened, but another has happened ; 
viz, that the wife was not with child; as to which 
no direction is given in the will, and it is plainly a 

ca ſus 


able that the doviſers ſhould have the eſtate in caſe no 


err nigiditix; 


caſus omiſſus; and the rule of law is, that an heir at 


law ſhall not be difinherited unleſs by expreſs words, 


or an intent manifeſt and apparent, as laid down 


twice in Cro. Eliz. and in other books. Lord 


Vaughan has carried this further and ſays it muſt be 
by neceſſary implication. But I think this goes too 
far, and is to be found no where elſe ; but manife/ | 
- intent is ſufficient. In our caſe there are no expreſs 
words to take the eſtate from one of the co-heirs, 
in the caſe that now has happened. Bur it is ſaid 
that the intent appears, for two reaſons : firſt, he 
has given Mary only 57. though he gave the others 


600. and 4ool. ; ſecondly, becauſe it is as reaſon- 


child was born, as if it was born and ſhould die be- 
fore twenty-one. As to the firſt ; he has not left 
her @ ſhilling, which according to the vulgar notion, 
amount to a diſinheriting, and I think this is a 
itrange uncertain preſumption and is not a manifeſt 
intent. As to the ſecond; it is merely gueſs work, 


and is making a will inſtead of conſtruing one. Out 
of all the cafes cited in the argument, only five re- 


late to the point in queſtion. Moore 422. Cro. Eliz. 


525. the word or conſtrued and, cited to ſhew that 


words are conſtrued out of their natural meaning to 
fupport the intent. But there the court went in fa- 
your of the heir. It is an imperfe& caſe and not of 
the greateſt authority. Holcreft's caſe, Moore 486. 


 Graſeot v. Warren, Comb. 437. and in caſes in K. 


Mm. bs time, which is a caſe very like the preſent but 


Ante 263. 


ſtronger of the two, for here the defendants claim 


under an heir at law, who is to be diſinherited; but 
there it was under an executor who is not ſo anch 
favoured as an heir. Andrews v. Fulbam. B. R. T. 
11 & 12. Gco. 2. upon this ſame will. But we think 


that there is a great dilberencs between the caſes. 
| That 
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That caſe was of the leaſehold; this of the freehold 
eſtate ; and many things were ſaid at the bar to diſ- 
tinguiſh the caſes ; 1ſt. That the plaintiff, againſt 
whom judgment was given, was repreſentative ro the 
perſon who had affented to the deviſe over, and ſo 
was concluded: 2dly. That the ſame words in a wall 
may have different conſtructions in regard to leaſ- 


hold and freehold eſtates, as in Papillion v. Voice*. * (2) P. W. 
I cannot ſay whether this was the foundation of the 5 
opinion in B. R. But a caſe of a freehold was cited 755: Firz 
againſt the opinion of the court, and they ſaid the 2 Kah. $45 
caſe before them was a leaſehold, whereas the caſe ante 269, 
cited was of a freehold. Jones v. Weſtcomb. Eq. ab. 270. 


245. M. 10 Ann. It concerned a perſonal eſtate, 
and is a very imperfect caſe, ſo does not ſtand in 
the way. „ 5 | 
Therefore we are of opinion that the deviſe in re- 
mainder to the wife and the two ſiſters never took 
effect, and that on the death of Catherine, one third 
part deſcended to Mary one of the co-heirs of 
the deviſor, under whom the defendants claim. 
Therefore the verdi& muſt. be given for two thirds 
only. | 


As it may reaſonably be expected that I ſhould 


Inform the public upon what authority I offer the 


preceding caſe, I think it proper to mention that 
for it (amongſt ſeveral other manuſcript caſes of de- 


_ terminations about the ſame time, many of which 


[ believe have not been publiſhed) I am indebted to 


a deceaſed relation who was a member of the 67 


vi TC 
bar, and attended We/tmin/ter-hall, as a ſtudent, about 
the time when the preceding caſe was determined; 
but by whom they were taken, I am totally ignorant. 
The caſe of Roe v. Flood, cited in the preceding caſe 
is reported in Forteſcue's Rep. 184. One queſtion 
there was, whether the benefit of a lapſed deviſe was 


to go to the heir at law, or to the reſiduary deviſee, 
which alfo occurred in Doe on the demiſe of Morris 
v. Underdown, C. B. M. 15 Geo. 2. cited 2 Blachſt. 


737. 738. but not any where reported in print. I 
will therefore take this occaſion of giving it to the 
public, on the ſame authority as the preceding caſe. 
St quid noviſti rectius iſtis candidus imperti, &c. 
G. W. V. | 
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. Doe ex dim. Morris againſt Underdown. 


4 


Teftator PECIAL Verdict in ejetment. That Richard 
r Morris being ſeiſed in fee of the premiſes in the 
to A. umi declaration, (of which a third part is in diſpute) of 


B. C. and D. the nature of Gaveltind, deviſed them to William 


1 5 . ee 
their Underdown and Anne his wife, until John, William and 


tain their 
reſpective Morricè ſons of the ſaid William and Anne ſhould at- 


uin their reſpective ages of twenty-one and then to 


the faid B. the ſaid John, William and Morrice their heirs and 


C. ard >* aſſigns reſpectively, equally to be divided between 


their heirs 3 
and afſigns them as tenants in common, and not as joint-tenants; 


"pin to take and hold their ſeveral ſhares as they ſhall ar- 


nants in rive at their ſeveral ages of twenty-one, except Mil. 


common; . 
and be deviſes all. the reſt and reſidue of his eſtates to E.—B. dies before the teſtator. 


The teftator's heir, and not the reſiduary deviſee is intitled to B's ſhare of the lands, in 
fee ; for the teſtator's intent is to be taken as things ſtood at the time he made his w 1}, 
and then no intereſt in the lands remainded undifpoſed of to go to the reſiduary deviſee, fer 
had B;. ſurvived the teſtator the eſtate would have veſted in him and deſcended to his heirs, 
though he had not been 21, for the word © Then“ does not date when the intereſt is to 
veſt, but when it is to fall into pen. 3 
liam 


EN ix 


liam and Anne his wife ſhall nappen to die before that 


time, and after their deceaſes to the ſaid John, Wil- 
liam and Morrice their heirs and aſſigns in manner 
aforeſaid, charged and chargeable nevertheleſs with 
the payment of 10/. per ann. to the ſaid Wilkam and 


Anne, during their lives, clear, of all taxes and 
deductions, to be paid half yearly, equally and pro- 


portionably out of their ſeveral eſtates as they ſhall 
come to enjoy them. Then the teſtator deviſes to Mil. 
liam and Anne Underdown,all his lands and tenements, 
&c, lying in Walmore and not before deviſed, ſubject 
to the payment of debts and legacies. The teſtator 
deviſes all the reſt and reſidue of his eſtates to Mary, 
daughter of ſaid William and Anne, and her heirs 
ſubje& to the payment of ſome particular legacies, 
and ſays his will is, that all his debts and lagacies 
ſhall be paid out of the eſtate given to William and 
Anne his wife, and Mary their daughter, equally 
amongſt them: and he makes William Underdown and 


Anne his executors. The jury find that John Under- 


down died in the life-time of the teſtator and that the 
teſtator continued ſeiſed to his death which was in 
March 1731, and that the leſſors of the plaintiff are 
couſins and heirs at law of the teſtator according to 
the cuſtom of Gavelkind ; that John if he had lived 
would have been twenty-one, and that all the other 
deviſees are ſtill living. | | 

The court on the firſt argument agreed on theſe 


points; 1ſt, that 70hn dying in the life-time of the 


teſtator, nothing could veſt in him; 2dly, as the 
brothers took as tenants in common, there could be 
no ſurvivorſhip as to John's part. 3dly, that the de- 
viſe to William and Anne till the brothers attained 
their ages is not to be conſtrued, till all attain twen- 
ty-one ; but till each reſpectively attain it. | 


WILLES, 


— 


* | & 7 T7808 4K 


53 WII I Es, Ch. J. delivered the opinion of the 
Court. The only queſtion is whether John's third 
part, (who died in the teſtator's life-time,) is to be 
conſidered as a lapſed deviſe, and ſo will belong to 
the leſſors of the plaintiff who are heirs at law to 
the deviſor, or whether it ſhould go to Mary the de- 
fendant, who is the general reliduary deviſee, to 
whom the teſtator has given all his eſtate both real 
and perſonal not before deviſed. The word gate 
will carry any intereſt in the land which was not be- 


fore diſpoſed of; and as this depends upon the in- 


tention of the teſtator, this deviſe muſt be deter- 
mined on theſe three rules: iſt. That the intent is 
to take place when it does not contradict any rule of 
law. 2dly, That the intent ought always to be taken 
as things ſtood at the time of the teſtator's making 
his will; and that it ought not to be collected from 
the ſubſequent accidents which the teſtator could not 
foreſee at the time of making his will. 3dly, When 
the teſtator has given all his eſtate and intereſt in ſe- 
yeral lands ſo that nothing remains undiſpoſed of, 
if he ſhould die, nothing cart paſs to the reſiduary 
deviſee. As to the firſt rule; as it has been ſo long 
eſtabliſhed, I ſhall cite no caſe to ſupport it; but 
only fay, here is no rule in the way of the leſſors of 
the plaintiff, but there is one to help them, wiz. that 
an heir at law ſhall not be diſinherited unleſs the in- 
tent be manifeſt and apparent. And it will be diffi- 
cult to ſhew how the heir ſhall not have John part; 
but it is plain his intent was that he ſhould have it; 
becauſe had bis intent been contrary, he might up- 
on John's death have made a new will and have given 
it from his heir at law to his reſiduary deviſee. As 
to the ſecond rule; that needs no authority. Lord 


Talbot's determination E143 caſe of Hopkins v. Hop- 
Eins, 


* 
— 


Eint, f is of great authority, and indeed would ſtag- 


ger me much, did it not contradict this rule; but 1 
think it does not. The caſe was thus. The teſta- 
tor John Hopkins gave the eſtate to Samuel ſon of his 


couſin John (who was his heir) for life, and to his 
firſt and other ſons in tail male, and in default there- 


a PPE u 1 


+ Cas, TJ. 
Talbot 44. 


of, to the ſons of Sarah daughter to his couſin Jahn, 


with remainders over to perſons in ge. Samuel died 
before the teſtator and without iſſue. Sarah was un- 


married at the time of the death of Samuel; and the 
queſtion in that caſe was, whether the deviſe to Sa- 
rah's ſons was a contingent remainder, and there- 
fore void, or an executory deviſe. It certainly was 
a contingent remainder at the time of the will; but 
Samuel dying before the teſtator, Lord Talbot held 
it an executory deviſe and therefore good, and that 
the eſtate in the mean time till Sarah had a ſon, veſt- 


ed in the heir at law. All therefore Lord Talbot deter- 


mined was, not that the intent of the teſtator ſhould be 


altered, or that a ſubſequent accident would alter his 


will; but that the ſubſequent accident altered the 
law. He likewiſe determined this in favor of an heir 


at law, who otherwiſe muſt be diſinherited intirely. 


Therefore that caſe does not differ from this rule. 
It was mentioned at the bar that the caſe of A/hburn- 


ham v. Bradſhaw} was againſt it; which was a caſe 12 Atk. 365 
referred to all the judges on the Mortmain act. But 8 


I do not think that that was an expreſs authority 
againſt this rule; becauſe that was a conſtruction 


upon the wording of the Stat. 9 Geo. 2. But ſo far 
it was an authority for this rule, as all the Judges 


declared it to be law. There were ſeveral caſes cited 
in the argument of that caſe of | Aſhburnham's in 


ſupport of it, as Barker v. Cooke, where it was agreed 


to be law, As to the third rule; It is not only agrees, 
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Nil ct APPENNDULX 
able to reaſon, but eſtabliſhed by three modern caſes 
of very good authority, firſt, that of Goodright v. 


8 Med. 4 . . 2 
* and determined E. 9. Geo. 1. That caſe was, a de- 


2 Yer. 141. viſe of lands to four perſons and their heirs, as te. 


Ambler. 


328. 329. nants in common and not as jointenants, and then 


the teſtator gives all his goods and chattels, and all 
his eſtates both real and perſonal of what nature or 
kind ſoever (in fuller words than in the prefent cafe) 
to Opie, as reſiduary devifee. One of the firſt deviſees 
died four years before the deviſor. The leſſor of the 
plaintiff was heir. Lord Ch. J. Prat and Powel J. were 
of opinion for the heir, and Forteſcue and Eyre for the 
reſiduary deviſee ; and therefore it was inſiſted at the 
bar that this was no authority, as the court was 
equally divided. + But this caſe is now a very good 
. authority; for my brother Forteſcue changed his opi- 
782. Fright nion in this Court, in Wright v. Horne]; and Eyre 
YH” alſo afterwards changed his opinion in this Court in 


Ambler. 


329. Roe v. Flood, in which brother Forteſcue alſo joined 
dim. The ſecond authority is Wright v. Horne which 
being on a caſe is not amongſt the records. A. de- 

viſed lands to F. Carter and his heirs, . and other 
lands to ſeveral others in fee, and then follow theſe 
words © And all the reſt and reſidue of my lands and 
tenements &c. I give to 7. Lomax and his heirs for 


ever.“ F. Carter, who was the firſt deviſee, died be- 


fore the teſtator, and this was held a lapfed deviſe, 
and that it ſhould go to the heir, and not to the refi- 
duary deviſee; and Lord King ſaid that though the 
will was not complete ſo as to paſs any thing to F. 
Carter till the death of the deviſor, yet his intent 
was to be taken as things ſtood at the time of making 
the will; for every man makes his will as if he was to 
die the next moment, therefore it is not alterable by 
contingencies which the deviſor could not foreſee. IN 


Opie + which was firſt argued in B. R. M. 7. Geo. 1. 
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third authority is Roe v. Flood, CB. M. 1937; ta 
deviſed: lands to R. Biſbop and his heirs upon condi» 
tion to pay debts, c. and at the latter end of his will, 
he gives all the reſt and reſidue of his real and perſonal 
eſtate not before deviſed to Elizabeth, Flood. 7 2 de- 
fendant. R. Biſhop died before the teſtator, and it 
was adjudged, by the whole Court that the heir ſnould 
have the land, and not the reſiduary deviſee; for it 
muſt be undoriiond. « all the lands not diſpoſed of 
at the time of making the will;“ and _ caſe of 

Wright,v. Horne was there relied on. If then the caſe 
before us were a new one, I ſhould be of the ſame opi- 
nion as the judges were in that; and I am always 
glad when my ſentiments are ſupported by former 
authorities. The only queſtion is, therefore, whe- 
ther any eſtate or contingent intereſt remained undiſ- 
poſed of at the time of making the will? But upon 
conſideration we are all of opinion that nothing re- 
mained undiſpoſed of at that time. For the eſtate 
in queſtion, and which is ſuppoſed to be reſiduary 
land, would have veſted in John at the time of the 
der death, if John had lived, and therefore 

have deſcended to his heir, though he had not been 
twenty-one. For the word © then does not date guy. 
when the intereſt is to veſt, but when it is to fall Fairly. x 
into poſſeſſion ;, and it is the ſame thing as if he had gp *** 
given the eſtate. to William and Anne for a term 1 
years, and then to John and his heirs: yet if Jann 
had outlived the deviſor, the eſtate would have veſted 

in John; and though John had died within the 

term, yet there could be no doubt but the reverſion 1 
would have deſcended to bis heirs. And in this we 
are warranted by two great authorities in point, the 
one antient, ns other modern. The firſt is Boraſton's - 

KEK2 -,- CE 


nnn. 
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3 0. 19. 'The laſt is Manfield v. Dagard, 15 
ab. 195. which is grounded on Borgfton's caſe. 
There have been variety of opinions, whether the 
firſt taker for years ſhould hold till the ſons would 
have come to twenty-one years, if they had lived; 
or ſhould hold no longer than until the time of their 
deaths. But there is no occafion to give an opinion 
on this point, it being found by the verdict that John 
would have been twenty-one, at the time of the de- 
miſe in the declaration. There were two objecti- 
ons made by the defendant's counſel, which are pro- 
per to be taken notice of. Firſt ; that the teſtator 
intended that William and Anne ſhould have 10, per 
ann. out of all the premiſſes for life, whereas by giv- 
ing John's part to the heir at law, they will loſe one 
third part. Secondly; the teſtator has directed the 
reſiduary deviſee to pay debts, &c. and it is ſaid that 
this fund, of the reſidue, may be inſufficient to do 
this. There was an endeavour: to anſwer this, at 
the bar; firſt that the eſtate would**paſs cum onere 
to the heir. But clearly not; as he does not claim 
under the will. But the true anſwer it, that it 
is a caſus omiſſus, which the teſtator did not foreſee ; 

and we are only to conſtrue his will, and not to make 

one for him. And the deviſor did not intend 'that 
this contingent intereſt ſhould be ſubject to his debts, 

for he could not foreſee that this accident would have 
happened. And ſhould we conſtrue the eſtate to be- 
long to the reſiduary deviſees, it would be liable to 
the ſame objection, that William and Anne would not 
have had the whole 100. for their lives; neither 
would the eſtate have been liable to the debts, if 
John had outlived the teſtator; for his ſhare would 


| Not have been liable. 


J udgment for the Plaintiff, 


A TABLE 


Abatement. 


N NR in prohibiti- 
on to a ſuit againſt huſ- 
band and wife for marrying 
clandeſtinely, the death of 
the huſband before judg- 
ment is no abatement. 

a e ee 
In the ſame caſe if the ſuit bad 
abated at common law, it 
is continued by! ſtatute of 8, 
Ls 3 . Lh---- -.- 5 


Account. 


In account the firſt judgment 

F mult be guod computet; and 
| if a final one be firſt enter- 
ed, it is irregular. 19 
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\ Adio. 1436 
Debt : as well as covenant lies 
for a certain ſum covenanted 
to be paid per month as long 
as a ſhip ſhall be out, on an 
averment of che time. 
Page 156 
Afion by oneas executor, and 
alſo in his o.] n a * 
maintainable. 355 = 
an action upon a note for | 
paying a certain ſum at 
_ ſeveral days maintainable, 
though brought before all 
the days are paſt. 370 
In indebitatus afſumpſit, in an 
for work and 


ſhew 


. 


t * 


: 


within the juriſdiction, 
Page 161, 162 


Heditions. 


} See Tit. E ea een capi- 


endo. 
1 Appearance. 


- - Pleaging, | | 
Admin rater. 


7 adminiſtration taken _ 
by an executor de x 
relates to the ea 8 
death, and warrants a re- 
tainer. 955 

Tut an action brought againſt 
him afterwards as executor 
4 e, tort, is intainable. 


uu rath. 


% &$; 4 * 


The admiralty hath no 0 jurif: 
diction in ports or havens, 
unleſs in caſes of death and 


8 25 mae, by: ſtatute of K. 


mon law hath a concurrent 


Adu. 


On motion for entering up 


judgment upon, an old 
Warrant of attorney, an 


Wer the Lane to be — Þ 


* „ # — 
20. F 


333 


2. And in theſe the com- 
Wo nee FUR 2 9033 
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| dae my the execution 


by the party himſelf is ſuffi- 
cient Page 53 


And if it be ſworn that the 


debtor was living a few days 
before, it is ſafficient. 53 


In the ſame caſe, an affidavit- 


that the money was due on 
the warrant of attorney, 
and on other ſecurities, is 
well enough. 3 


3 


"Where an arreſt is made on 


an imperfect affidavit, an 


explanatory one may be af- 


terwards made. 71 


pon motion for an informa- 


tion the affidavit is not in- 
titled ; otherwiſe on ſhew- 
ing cauſe, unleſs it be ſworn 
mn: 13 


In ejectment, an affidavit. i in- 
titled in the name of up 


caſual ejector, is not ſu 


cient to ſupport a rule i in 


the name of the tenant in 
poſſeſſion. 368 


Upon motion to entet 15 a 
5 ſuggeſtion on 3 
15. an affidavit, yi that ih 


« plaintiff is a citizen and 


de bricklayer of IL.“ is ſuf. 
- ficient ; without ſhewing, 


that he was ſo at the com- 


mencement of the action. 


«1 


Upon motion for an infof mi- 
tion for enemy. A libel, 


on 


TT F 7 3 
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on an affidavit of the par- 
ty's having confeſſed the 
publication, a denial of the 


confeſſion alone is not ſuffi- 
cient. Page 384 
Alen 


An alien- friend may maintain 


a perſonal action; other- 


wiſe of an alien enemy. 76 
Amendment. 


A declaration amended after 
carrying down the cauſe by 
_ proviſo. aide 13 
Where a declaration is amend- 


ed after plea, the defendant 


may always plead de nouo. 
c | am O11 4 


Whether a djfringas juratorum 


is amendable, (the venire 
facias being right) by 8 H. 
6. c. 9. or 5 G. L. c. 19.68 
A writ of inquiry amended 
by ſtriking out the words 
[by occaſion atorefaid], and 
inſerting [by reaſon of not 


performing the undertak- 


ings above-mentioned. | 77 


But Q. Whether this ought to 


be done without coſts. 79 


In quo warranto for acting as 


bailiff, c. the plea amend- 


ed in ſtating the conſtituti- 


on of the corporation after 


iſſue joined, and going 
down to trial. Page 110 
A declaration in ejectment, as 
to the time of the demiſe 
and the -parcels, is not a- 
mendable. 208 
A ſet- off amended by conſent. - 
| T e N Try 208 
A plea by an executor amend- 
ed, by adding a profert of 
the letters teſtamentary, 
after joinder in demurrer, 
and the cauſe put in the 
© papers. i} 375 hege 
Where plaintiff declares: for 
lol. damages, and the ju- 
ry find 3o/l. the declaration 
is not amendable by inſert- 
ing 30l. for 1]. 
D. Whether an amendment is 
to be allowed after error 
5 „ 
A writ of enquiry amended 
by making the return a- 
greeable to the award on 


the roll 023 een 


A plea amended after replica- 


Where the verdict and judg- 


ment are for more damages 
than plaintiff counts for, 
the judgment is not amend- 
able in a ſubſequent term. 
(By three judges againſt 
a TT 902; 1 PArances 
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Appearance. 
See Tit. Error. 
Joe. 


; The want of addition is not 
cured by appearance. 
Page 147, 148 


Attachment. 


Attachment lies for ſerving 
proceſs on one whillt he is 
attending the trial of his 
own cauſe. 275 


Attorney. 
erg. 


A warrant of attorney for en- 
tfring up judgment revok- 
ed by the death of the par- 


ty. 53» 55 
Award. 


An ww cannot be ſet aſide 
for defects appearing ' on 
the face of it. 297 

But an attachment is not 
grantable for non-perfor- 

mance of ſuch an award. 


, - 297 


The miſbehaviour of arbitra- 
tors is no impediment to 
the granting an attachment 
for non-performance of an 
award. Page 299 
An attachment is not granta- 
ble for non-performance of 
an award, if an action is 
brought thereon. "= 899 


Bail. 


1 N debt on Ch the 
plaintiff is not intitled to 
ſpecial bail if the original 
debt was not 101. though 
with the coſts it amounts 
to more. 15 
And in the ſame caſe defen- 


dant was diſcharged, after 


having put in bail above, 
and ſurrenderet. 15 
Where judgment is cn! 
in trover againſt one de- 
fendant, and afterwards 
trover is brought by the 
ſame plaintiff againſt ano- 
ther defendant for the ſame 
goods, he is not intitled to 
bail againſt this laſt. 18 
A perſon committed for felo- 
ny, is intitled to bail after 

a trial is loſt, eſpecially if 
it be doubtful whether he 
is guilty. 64 
Special 


If 


In 
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Special bail FY in an action 
on the game: act of 9 A. c. 
14. drought by the loſer. 

Page 70 

But 2. whether it be not 
otherwiſe in an action 
brought by an informer. 71 

Special bail does not lie in ac- 
tions brought on penal ſta- 


0 71 
Bail not allowable on a com- 


mitment for a contempt. 
298 
Where a bail. bond is aſſigned 
after the death of defen- 


dant, and a declaration de- 


 livered, the proceedings 
ſtayed. 374 

And ſo they ought to be, if 
the bond is aſſigned in the 
life-time of the principal, 


and he dies before judg- 


m 3 


Baron and feme. 


If the huſband hath had no 


acceſs to his wife, her iſſue 

may be baſtardized. 9g 

An huſband de 7 1 4 is inti- 

tled to the wife's property, 
and liable to her debts. 

2277 728 

In indebitatus an. f againſt 


huſband and wife, on a 


promiſe of the wife before 
marriage it is an ill plea 
that they were never join- 


ed in lawful matrimony : 

So held on demurrer. 
Page 227 

But in this and all other per- 
ſonal actions, the fact of 
the marriage muſt be deni- 
"BO „ 
In treſpaſs againſt huſband _ 
and wife and others, for 
entring into plaintiff*shouſe, 
and converting his goods 


to their uſe, the count 
is good. 242 
Otherwiſe in trover. 245 


By-law, | 


A by-law made (in London) 


under a cuſtom, that no 
brewer, drayman or brew- 
er's ſervants; ſhall be in the 


ſtreets but within particular 


hours, a reaſonable regu- 
lation of trade, and * 


And this notwithſtanding &o 
15 Car. 2. c. II. which 
enacts (for the ſupport of 
the revenue) that no breẽ- - 
er ſhall deliver beer but 

within particular hours, the 
time being narrowed, by 
tlie aa. 

Where by charter the mayor 
is to be choſen by the cor- 
poration out of the bur- 
geſſes generally, a by- law for 

their nominating three 1 * 

ons 


A TABLE OF THE PRINCIPAL MATTERS. 


ſons to be choſen mayor is 


good. Page 119 


4 
Certiorari. 


Certiorari is not grant- 
able at the inſtance of 


a detendant without a rea- 


ſon. 27 
It is a ſufficient reaſon for 
granting a Certiorari to re- 
move an information be- 
fore Juſtices of aſſize, that 


they have no juriſdiction in 


the cauſe. = 27 
Where orders are made for 
the removal of A. B. and 
E. his wife and two daugh- 


ters, and the children of 


A. B. and his ſaid wife, a 
certiorari to remove orders 

e for the removal of A. B. 
< and E. his wife and of 
is tl. — 3 
A certiorari lies for removing 
orders before an appeal, at 
the inftance- of the party 
who is ſolely intitled to the 
appeal. «dl 343 
But where the time of appeal- 
ing is fixed, and more than 
one is intitled to appeal, no 
certiorari lies at the inſtance 

of one party till the time is 
expired. 1 
Where orders are made for 
appointing overſeers, and 
alſo for convicting them 


for refuſing to act, one 


certiorari lies for removing 


all the orders. Page 343 


Charter. 


Where by letters patent of 
17 F. 1. after reciting that 


by charter of Queen Eliz. 


the mayor, jurats and com- 
monalty, ' [inſtead of may- 
or and jurats] may chuſe 
jurats out of the inhabi- 
tants, and by charter of 2 
7. 1. out of the freemen 
only, therefore to prevent 


x ö all doubts, c. it is direct- 


ed, that “it ſhall and may 


* be lawful for the mayor, 


“ jurats and commonalty, 
* to chuſe jurats out of the 
“ inhabitants,” c. the 
right of election is in the 


mayor, jurats and common- 


alty. 293 


And the miſrecital does not 


hurt the grant. 295 
Where a charter directs jurats 
to be elected by the mayor 


and jurats out of the free- 


men, and a ſubſequent 
charter directs the election 
to be by the mayor, jurats 


and commonalty, out of 


the inhabitants, a freeman 
as well as inhabitant muſt 
be choſen a jurat by the 
5 mayor, 


n 
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mayor, jurats and common- 


- ficient evidence. 


alex. . 295 A conviction upon 5 A. c. 14. 


condition. 


Where A. is bound with con- 
dition to pay ſo much to C. 
as B. ſhall be awarded to 

pay C. and it is awarded 

that B. ſhall give a note for 
paying money to C. or or- 


der at a future day, this is 
within the condition. 28 


G 
See Tit. Attachnent. 
Convicction. 
| e Tit. Evidence. 
5 A. c. 14. and other 
ſtatutes. 


In convictions, the evidence 
muſt be ſet out: Otherwiſe 


in orders. | cite Re 


Where ſeveral reaſons-of con- 
viction are ſet out, ſome of 
which are good, and others 
not, the boite is ill. 


W in 8 cn for 
keeping an alchouſe with- 
out licence, a general li. 
cence only is ſet out, and 
defendant convicted, be- 
cauſe the licence was not 
granted at a general meet- 
ing, (as required by 2 G. 
2. c. 28.) the conviction is 
ill, for want of ſhewing ſuf- 


85 


for keeping ſetting dogs, 
Dc. quaſhed, becauſe made 
upon the evidence of the 
informer only. 240 
Exceptions to a conviction 


on 5 A. c. 11. for keeping 


ſetting dogs, G. 240 
In convictions, on ſtatutes, it 


is not neceſſary to ſhew that 


defendant is not exempted 
in the act, where the ex- 
_emption is by way of pro- 
viſo; as in 9 G. 2. c. 23. 
289 


Othedwiſs * the exemp- 


tion is in the enacting 
clauſe. 289 
Where a conviction ſet out, 
that 7. B. informed, that 
9 May defendant killed a 
deer, and that W. F. 1eth 
of the ſame month ſaw a 
deer in his cuſtody, and 


defendant owned, that on 


the day then before?* he 
killed the deer then in his 
_ cuſtody ; though this does 


not ſhew he killed the deer 


mentioned in the infor- 
mation: yet as it ſhews 
he killed the deer in 
his cuſtody, the convic- 
tion is good: And the 


words [then before] are to 


be underſtood of the day 


next before. 301, 302 


Coroner. 


Page 82 


Coroner. 
See Tit. Information. 
Upon an untimely death, it 


immediately to have notice 
thereof, and to take a view, 
whilſt the body is in the 
ſame ſituation as when the 


perſon died. Page 235 
Colts. 


In no action but ejectment the 
proceedings are to be ſtay- 
ed till payment of the 
coſts of not going to trial 


though the plaintiff be ne- 


#4 ceflitous. | 7 07 
[ In caſe of a ſpecial jury, the 
i loſer muſt pay all the coſts 
of the jury ſubſequent to 
the ſtriking. 833 
Where in declaration in pro- 
hibition to a ſuit againſt 
huſband and wife for mar- 
Tying clandeſtinely, the 
prohibition (after the huſ- 
band's death) is ordered to 
ſtand as to part, and a con- 
ſultation to go to the Reſi- 
due, the wife is intitled to 
colts, upon 8, 9 W. 3. c. 
1. 37 
And in the ſame caſe, the 


on for the prohibition. 60, 


is proper for the coroner | 


coſts attach from the moti- 
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Two judgments cannot be gi. 


ven for coſts at common b 
law; otherwie 1 in equity. 0 
Ea bo 
The houſe of lords gives coſts WI 
according to the ſtatutes. 0 
| 60 C 
If huſband 0 wife are ſued "= 
in court-chriſtian for a clan. J. 
deſtine marriage, and the So 
huſband dies, the wife is a 
ſubject to coſts from the be. a 
ginning of the ſuit. (Per 
Probyn juſt.) 61, 62 Wh 
Where judgment for the plain- d. 
tiff in an action on the ſta. . 
tute of uſury is affirmed in ſe 
error, the defendant in er- de 
ror is intitled to coſts, by ar 
3 H. 7. c. 10. though no ac 
coſts or damages are reco- th 
verable below. 114 lai 
Tn affirmance in error of an 
a judgment obtained by a bu 
plaintiff in ejectment, the ter 
court above may give judg-¶ mi 
ment for colts, without | pla 
' writ of inquiry, notwith- ſui 
| a 5 the ſtatute be 16, | 
7 Car. 2. ſeſſc 2. c. 8. 153 W Whe! 
But in the ſame caſe no judg- | by 
ment can be given for da- tire 
mages for waſte, or for | gur 
melne profits, without ſuch | per 
'. writ, by the ſaid act. 156 not 
Where a conviction for deer- MW Wher 
ſtealing 1 is affirmed on f WM for 
ſelv 


tiorari, 
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tiorari, the -eeferionirl] is in- 


titled to taxed coſts only, 
aun ge & M. c. 10. 

| Page 352 

Where a plaintiff-executor 


ſhews a cauſe of action ac- 


crued to himſelf ſince his 
teſtator's death, he is ſub- 
ject to coſts. 359 
So where he hath cauſe of 
action as executor, and 
aan in his own right. 


3 
Where in aſſumpſit plaintift 
declares, that whereas his 
teſtator had drawn, c. 
ſeveral writings, c. for 
defendant as an attorney, 
and had laid out 200. on his 
account, and that whereas 
the plaintiff as executor had 
laid out 20. for defendant, 
and had finiſhed the ſaid 
buſineſs, the defendant af- 
ter teſtator's death had pro- 
miſed to pay, Wc. the 
plaintiff (upon being non- 

ſuited) muſt pay coſts. 


Where an action is brought 
by an executor upon an in- 


tire contract made and be- 


gun by his teſtator, and 
perfected by himſelf, he is 
not liable to coſts. 361 


Where an action is brought 


for words, not in them- 
ſelves actionable, with a 
. conſequential damage, and 


—— 


leſs damages PO 40s. are 
3 plaintiff is intitled 
to full coſts. Page 375 
Otherwiſe if the wade | 
are actionable. 375 


Covenant. 


Where diſcharged» or repealed 
by act of parliament, ſee 
ſtat. 7 G. 1. c. 28. 55 


Counſel. 


Where a cauſe in the paper 
hath been argued, and 
ſtands over on an wWwlterins 
conſtlium, and a new judge 
is made, it muſt not be 
argued by the former coun- 
ſel. 8 31 
Otherwiſe where it de 
over on a cur' adviſare 
vult. | 31 


County-palatine. 


Of the juriſdiction of coun» 
ties-palatine. 191 70 199 

Upon a /atitat out of the K. 
B. into the county-palatine 
of Durham, the officer there 
muſt make out a mandate 
and an attachment granted 
againſt him for refuſal. 191 


In all perſonal actions, both 


local and tranſitory, the 
courts of Meęſtminſter hall 
may 


8 


may hold plea thereof, if 
there be no plea to the 
juriſdiction. Page 196 zo 199 
Otherwiſe of real actions 
brought for lands in the 
county-palatine. 198 


Court. 
The court will not take judi- 


cial notice of any other 
juqdges but its own, 74 


Court f arches. 


An appeal lies to this court 
from a petition to the or- 
dinary, for a licence for 


ſetting up a monument. 69 


Court-leet. 5 


The jury of a leet cannot pre- 
ſent things done after the 


but only 


adjournment, 


ſuch as happened before or 
during the ſitting of the 


court. 48 


The jury cannot enter into 


ſhops to examine weights 
and meaſures, but can pro- 
ceed only by way of ſum- 
mons. (Per Probyn juſt.) 48 
Where the j jury of a leet are 
obſtructed in entering into 
a ſhop to examine weights, 
an amercement, and not a 
fine, is 9255 49 


Where a pariſh 9 of 


L 
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And the court may amerce. 
Page 49 
And in the ſame caſe 40. 198, 
is a reaſonable aſſeſſment. 
4 
An amercement may be > 
neral. 49 


D. 


Cu ftoms * 


four vills, a cuſtom that 
the inhabitants of one of 
them pays two thirds, and 
of the other three one MW 
third, to the church-rates, | 
is good. 32 
And in the ſame caſe, if an 
inſufficient reaſon of the 
cuſtom is ſhewn in plead- 
ing, yet as the cuſtom is 
good on the face of it, ſuffi- 
cient on demurrer. 32 
By cuſtom there may be two 
church-wardens for one | 
vill, and one church-war- | 


See 


den for three vills in the 
ſame pariſh. 32 
Damages. 


See Tit, Co . 


AMAGES cannot be re- 
mitted after judgment. 
21885 


5 Debt | 


os 


re- 


ent. 


385 
Debt | 


Debt. 


Debt lies on a Charter- party. 
| Page 1 50 


| Debts. 


Where . is indebted to B. 


for rent, both in his own 
right and as adminiſtrator, 


and he firſt pays money to 


B. as adminiſtrator, and 
afterwards another ſum ge- 
nerally, B. may apply the 
laſt as he pleaſes. 55 


Declaration. 
See Tit. Hue and cry. 
Pleadin 8: 

Verdid. 


The ase need not 
mention the ſpecies of acti- 


on brought, as de placito 


diebiti, &c. 23 
In debt for an amercement in 
a court. leet for obſtructing 
the jury in examining 
weights, it ſhould be ſhewn 


that they were not examin - 


ed before. 48 
In the ſame caſe it ſhonld be 
ſhewn, that the attempt to 
enter a ſhop to examine the 
weights, was made at a rea- 
ſonable time. 48 
And in the ſame caſe, the ob- 
ſtruction being alledged to 
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be made 1 Decemb. and 
the preſentment appearing 
to be of an obſtruction 
made 9 May; this is ill, 
the facts being different. 
(Per Chapple juſt.) Page 50 
Where in an action qui tam on 
9 A. c. 14. againſt gaming, 
the declaration concludes 
thus, [by which the action 
accrued to the King, the 
poor and the informer] ; 
this is good, tho' the acti- 
on be given to the infor- 
mer only. 8 
Where in debt on a charter- 
party for paying 521. 10s. 
for every calendar month a 
ſhip ſhall be out, the plain- 
tiff ſhews that the ſhip was 
out from 26 May 1723. to 
May 1724. and avers, 
that the money came to 
65 2“. 1cs. (which is a miſ- 
calculation); this ſhall not 
hurt; and the debt ſuffici- 
ently appears. 156 
In action on the caſe in K. B. 
againſt an attorney a decla- 


ration concluding 15 
therefore brings ſuit 


good; otherwiſe in C. B. 
85 247 
In falſe impriſonment, if it 


be ſet out that defendant 
impriſoned plaintiff for a 
long time generally, or 
without . of the 
cles 
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time, this is ſufficient after 
verdict. Page 252 


And fo it is upon demurrer. 


(Per Probyn juſt.) 252 
Where in treſpaſs in K. B. 
there are two counts, the 
firſt of which is laid poſi- 
tively, and the other under 
a [whereas]. ©. if ill. 282 


In action on a note for pay- 
ing money by inſtalments, 
the count muſt be only for 


ſo much as is become due. 
f | 370 
Demurrer. 


A variance between a writ 
and count cannot be taken 
advantage of, without pray- 


ing oyer of the writ. 75 


There cannot be a demurrer 
in abatement, and why. 

| 147 

An indictment may be de- 
murred to for want of an 
addition; otherwiſe if there 


be an ill addition. 137 7 

| | 150 

A demurrer may be after an 

imparlance. 1550 
Deviſe. 


Where A. is poſſeſſed (inter 


alia) of lands of 100. per 
ann. under a truſt-term for 


intereſt of other 500. after 


paying him 5ool. and the 


which ſaid term the premiſ. 


ſes are ſettled upon B. for 
life, (but without warrant- 
ed by precedent articles) 


remainder to 4. in fee; 
and A. is alſo intitled to o- 
ther lands in fee, expect. 


ant on an eſtate- tail veſted 


in H. P. and his wife, ſub. 


ject to the payment of 
2000/. to his three ſiſters; 
and he deviſes all his lands 
to Eleanor (his ſiſter of the 
whole blood) “ except the 


© reverſionary eſtates after 


«© mentioned ;** and then 


reciting that he was intitled 


to the reverſion of all the 
family eſtates © after the 


„death of H. P. and his 


« wite,”” and that the ſame 


were in the poſſeſſion of H. 
P. he gives the ſame to 
Eleanor and his two other. 


ſiſters (of the half blood) 
equally in fee: And after- 
wards reciting that “ the 
„ ſame reverſionary eſtates” 


are charged with 2000“. to 


his three ſiſters, he directs 


that the ſame ſhall be diſ- 
charged by the faid devile : | 
In this caſe the lands of | 


oo. per ann. paſs to Elea- 
„ Page 201, 202 


Where teſtator wills that his 


lands ſhall go to his two 
younger brothers R. and 


M. to 
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tobe dividedbetween them; 


and if R. ſhall have no iſ- 
ſue male, then his whole 


lands and eſtate ſhall go to x 


M. in tail male, he paying 
200l. to the daughters of 
RY after the ſame eſtate 


ſhall fall to him; and if M. 


ſhall have no iſſue male, 
then his lands ſhall go to 
his nephew 7. and his heirs, 
he paying 200/. to the 
daughters of R. and M. 


reſpectively after the eſtate 


ſhall fall to him; and if 
T. have no Me male, 
then © his ſaid eſtate”? ſhall 
go to the daughters of R. 
and M. and if they have 
none, then to the daugh- 


ters of 7. and if he have 


none, then to teſtator's 
heirs; an eſtate for life on- 


ly paſſes to the daughters 


of R. and M. the word 


[eſtate] being here de- 


ſcriptive only. Page 210 


A deviſe after the death of 


teſtator's wife to ſuch child 
as ſhe is ſuppoſed to be 
pregnant with, and to the 
heirs of ſuch child, is a 


good deviſgme. 263 


Where a term is deviſed to 


ſuch child, as teſtator's wife 
is ſuppoſed to be pregnant 
with, and to the heirs of 


ſuch child for ever, pro- 
vided that if ſuch child ſhall L L: 
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die before twenty-one, hav- 


ing no iſſue, then the re- 


verſion is deviſed over; 
this laſt deviſe | is good, 
though there was no birth 


or pregnancy. Page 263 


And the deviſe over is good 


as an executory deviſe. 263 


A deviſe of a term to one and 


his heirs, carries the whole. 


268 


1 18 deviſed i in truſt for 


B. and B. for their lives, 


and after rheir deaths in 
truſt for their firſt and other 


- ſons and their heirs male, 


and for want of iſſue male, 


to the daughters of 4. and 


B. and if there be no iſſue 
of the ſaid marriage, in 


truſt for the iſſue of the 
ſurvivor ; but if they die 
without leaving any iſſue, 
in truſt for S. S. for lite, 
and then in truſt for all 
ſuch children as 
leave living, or his wife 
enſeint with, that ſhall at- 
tain twenty-one, their exe- 


cutors, c. A. and B. 
died without iſſue, and J. 
S. died in the life-time of 
the ſurvivor, leaving iſſue 
then twenty- one years old; 

whether the limitation 


to ſuch iſſue is good as an 


333 WM 
Diſcon- 


executory deviſe. 


S. ſhall 
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Diſcontinuancè in pleading. 


Where a diſcontinuance is 
on the niſi prius roll, yet if 
there be none on the plea 
roll, it 1s well enough. 
| e "Pate 67 


Difjei iN . 


is no diſſeiſin. 327 


MI jecment. 


B lies of a beaſt- 
gate. 105 
And of a common, which 
muſt be taken to be ap- 
purtenant. 107 
So of things known in the 
country, where the action 
is brought. 107 


in five years to avoid a fine, 
and brings an ejectment, 
laying the demiſe before 
the entry, the action is not 
maintainable. 125 
Where an ejedment is 
brought in C. B. and af- 
terwards another in K. B. 
on the ſame title, and for 
the ſame lands, the court 
will ſtay the laſt till the o- 
ther is determined. 298 
Where an ejectment is 
brought for non- payment 
of rent, the court did at 
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Receipt of rent by a ſtranger 


Where a diſſeiſee enters with- 


common law ſtay the pro. But 
ceedings on payment of the fi 
rent. Page 343 * 
F If « 
Euguir np. w 
Where a writ of enquiry is. 4 
neceſſary, & contra, ſee M 7x: 
Tit. G Ll 91 
Error. ** 
158 cu 
See Tit. Irregularity. But 
Where the plaintiff's name is | * 
omitted in the writ, de- Upon 
fendant may apply after ap- Es 
pearance to ſet aſide the ex 
proceedings. | 16 (v 
Otherwiſe if the ſervice of the de 
writ is irregular only. 16 he 
The omiſſion in the memoran- tak 
dum of the cauſe of action 
is not erroneous. 24 | 
And ſo it is where the award 
to the ſheriff is general | 
without mentioning of what | 8 
county. N 24 
Where a writ of enquiry in 
C. B. is teſted by the C. J. The e. 
of the K. B. this is not MF is n 
error, but only irregularity, ace 
unleſs it appears on record ord 
that he was not then C. J. for 
alſo of C. B. 74 The. 
Affinity between the defen- per 
dant and ſheriff is not aſ-nefi 
ſignable by the defendant not 
for error, o1 fit. 


But 


wie 


But 2. whether it be not aſ. 
ſignable for. error by the 
_ plaintiff, Page 90, 91 


If defendant pleads double 
without leave of the court, 


this cannot be taken advan- 
tage of on demurrer as er- 
ror; but only upon moti- 


on, as an irregularity. 108 


Error does not lie in the Ex- 
chequer of an award of exe- 
cution in a /cire facigs. 288 

But if it be tam in redditione 
Judicii quam in  adjudicatione 
executionis, it is good. 288 

Upon bringing error in the 
Exchequer on an award of 


execution In a /cire facias, 


(which is wrong) the pro- 
per motion is not to quaſh 
the writ, but for leave to 
take out execution. 288 


Evidence. RY 


See Tir. Reco 
" Inſpection. 


The evidence of the wife alone 
is not ſufficient to prove no 


acceſs in the huſband, in 


order to make a ſettlement 
for the iſſue as baſtards. 9 
The evidence only of the 
perſon intitled to the be- 
nefit of a conviction is 
not ſuffcient to 1 
it. : I 
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L122 


On motion for bailing perſons 
indicted of felony, the court 


will receive affidavits of the | 


defendants themſelves. ” £ 
Page 64 


In treſpaſs for an entry, c. 
upon not guilty pleaded, a a 
| freehold may be oem in 


evidence, © 109 
Where one jury ſets out a 
' ſpecial verdi&- found b 
another, the facts 5 
ed in ſuch verdict are no 
evidence. een, 
Where plaintiff ſhews in evi- 
dence that A. died a papiſt, 


* 


and that B. his heir (from 
plaintiff claims by 


whom 
deſcent) renounced the po- 
piſh religion; and defen- 
dant ſhews a will of B. 
under which he claims ; 
and then plaintiff proves 
that B. died a papiſt; this 
is conſiſtent with his former 
evidence. 222, 235 


Where the conformity of a 


papiſt to proteſtantiſm is 
ſhewn by record, parol evi - 
dence may be given of his 


dying a papiſt. 222, 236 


An informer cannot be a wit - 


neſs on a conviction for 
keeping ſetting dogs, Ws. 
upon 5 A. c. 14. 240 


Where written evidence is 


produced, the other fide 
may have the whole read, 
alter 
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after ſuch parts thereof are 
read as the prey producing 
it direcs. : +. 
Where the ſtatute of 3 F. & 
M. c. 10. requires the con- 
feſſion of the party, or the 
oath of one or more wit- 
neſſes before the juſtice, 
ec. a conviction founded 
on a confeſſion made to the 
' witneſs, is good. 302 


Proceedings in Chancery can- 


not .be read upon motion, 
unleſs authenticated by affi- 
davit. 313 
The receipt of rent by a per- 
ſon having no right, is not 
ſufficient proof of poſſeſſion. 
3%] 


_ Otherwiſe of rent received by 


one having right. 327 
In quo warranto againſt one 
for acting as bailiff, a judg- 
ment of ouſter againſt the 
perſons under whoſe nomi- 
nation he was choſen may 
be given in evidence. 388 
But the ſame is not conclu- 
ſive. 388 


Excommunicato capiendo. 


Exceptions to an Excommuni- 


cato capie ndo. 220 
This writ may be quaſhed 
without the party's bring- 

ing an habeas corpus. 220 


Where two are excommuni- 


cated for two diſtinct 


Page 259 


crimes, | and the ſheriff is 


commanded to take and 

keep them both, ** until 
they make ſatisfaction, 

this ill. Page 221 
In an Excommunicato capiendo 


for non- appearance in a. 


cauſe of incontinence, there 
muſt be an addition. 221 
Where the writ ſets out the 
party to be excommuni- 
cated in a cauſe for adulte. 
ry, fornication or inconti- 
nence ; this well enough 
though in the disjunctive. 
| : | 221 


Execution. 


An execution on a final judg- 
ment in account, where 


the judgment ſhould have | 


been guod computet, is not 
to. be fet aſide whilſt the 
judgment remains. 20 
Where upon a trial in term 
judgment is ſigned after 
term, and a ca. ſa. is teſted 


the firſt day of the ſame 
term, 


regular, 309 


3 auc 


and returnable the 
laſt, and a 7e/tatum capias i 
is teſted the laſt day of the 
ſame term, and returnable 
the firſt day of the term af- 
ter, theſe executions are 


See 


But & if the judgment be not 


Executor. e 226011 e : 

An executor de ſon tort of an See Tit. Remainder. | 
executor de ſon tort is not EY 1 
liable for a devaſtavit by O avoid a fine, an actual | 
the common law, nor by 1 entry is neceſſary, and 1 
the 30 Car. 2. c. 7. an entry in ejectment is not 1 
Page 252 ſufficient. Page 123 |; 


Where a judgment is obtain- If a diſſeiſor levies a fine, diſ- 


ed againſt an executor by ſeiſee has no title before en- oh 
compulſion, for a ſimple- try. | 125, 136 il 
contract debt, and there A fine by tenant for years nil 1 
are alſo bond-debts, he may operatur, Eee 327 ll 
diſcharge the former, if Difference between a fine and Wl 
he has no notice of the teoflment;, | + "965 - 
other, | 340 | ll | 


gained by compulſion. 330 Guardianſhip. 
ee THE care of infants ori- 
Expoſition. ginally belonged to the 
: 5 court of Chancery, and by 
See Tit. Charters. the diſſolution of the court 
of wards became reveſted 


Condition. therein, 2 313 
A guardianſhip in ſocage, or 
Mandamus. under an appointment in 


| 7 Chancery, does not end at 
Of the word [inhabitant]. 39 fourteen, unleſs another be 
Of the word | void] in acts of then choſen or appointed. 
parliament, fee tit. Stat. 2 | : 213” 
G. 26 a8 4 5 
Of quam plurimerum. 123, 241 | 
Where a latitat commands Habeas corpus. 


the biſhop of D. “ by your x w [2 
„ writ” to command the PON an habeas corpus for 
ſheriff, c. this is to be bringing up a perſon 


_ underſtood of ſuch writ as committed for breach of the 
by law he may iſſue. 196 peace, 


peace, it is a ſufficient re- 
turn that he was diſcharged 
out of cuſtody by an order 
of ſeſſions. 
So if it had been returned ge- 
nerally, that he was out of 


dons gyaoky's cuſtody. 281 


Hue and Cry. 


In an ation of hue and oy, 


a declaration concluding, 


contra formam ſtatuti, 


and not fatutorum.“ 
is good, the action being 
founded on the ſtatute of 
Minlon. 115 

And in the ſame caſe, where 
the bond is ſet out to be 
given before S. C.“ ſecon- 
% dary of E. V. chief clerk 


ce to inrol pleas;” this 


is a good deſcription; tho? 
the ſtatute of 8 G. 2. c. 16. 
uſes the word [ fecondary | 
only. | 115 
15 the ſame caſe, where it is 
ſet out that the party went 
before 8. C. ſecondary, 
without the word [then], 
this ſufficient, eſpecially af- 
ter a verdict. 1 
And it is ſufficient to ſay, that 
the bond was given to 7. 
H. high conſtable, without 
averring that there was but 


Page 281 


one. r 
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Indictment. 
see Tit. Information 
Fudgment, 
Words. 


Where an indictment is re. 


moved from an inferior 
court, there is no neceſſity 
of ſhewing in the caption 
by what authority the court 
is held. Page 137 


But it is neceſſary to ſhew a 


juriſdiction in the matter 
returned. 137 


Therefore where an indict. 


ment is ſet out to be taken 
before Sir J. T. mayor of 
L. and n eee of the 
Thames, c. it is inſuffici- 
ent, becauſe non conſtat he 
had power to take indict- 
ments. 137 


In indictments figures mult | 
not be uſed, eſpecially in | 


material parts. 137 #0 146 


Indictments are not void, but : 
voidable only, for want of 


addition. 146 


And how the want of addition ; 


may be taken advantage of, 
ſee tit. Demurrer. : 
If an inditment be held ill 


on demurrer, the judgment 
muſt 
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- muſt be quod cafſetur; and 
the party may be indict- 


ed again. Page 147, 148, 


149 


Indictment for a nuiſance in 
the Thames, without ſetting 
out the termini, good. 137 

So of a highway. 145 

In returning an indictment, 
whether the jurors names 
muſt be returned. 

Objected to an indictment, 
that the words are, © the 
jury did preſent,” inſtead 

of [| do]. 162 

Indictment for conveying a 

perſon having the ſmall- 

pox, and leaving him at 
the houſe of A. B. in the 


city of Exeter ;** and ob- 


jected, that it ſhould be 
ſaid, ©* within the city and 
* county of E.“ theſe not 


being coextenſive, 162 


Objected alſo, that it ſhould 
be ſaid, defendant knew 
that the party had the ſmall- 
pox. 162 

And that the fact was done 
with an ill intent, and what. 

162 

An indictment for keeping a 

houſe to entertain vagrants 


in, refuſed to be quaſhed, 


becauſe laid by way of nui- 
ane, 220 
An indictment for ſpeaking 
ſcandalous words to a ma- 


giſtrate, may be quaſhed. 
| 226 


139, 143 


An indictment * that it was 
<« preſented,” without add-_ 


ing, on the oaths of 
twelve good and lawful 
<< men, il Page 230 
An indietment for maintain- 
ing a cattage for habitation, 


without ſhewing that it was 


inhabited, ill. 230 
An indictment for not repair- 
ing a way, without alledg- 
ing it to be out of repair, 
ill. 1 g 8 276 
Indictment againſt a townſhip 
for not repairing a cart-way, 
without ſhewing that they 
have from time immemo- 
. rial repaired it, ill, 276 
Indictment for not paving a 
cart-way, ill. 276 
Objected to an indictment 
upon the game-acts : 


1. That it does not appear de- 


fendant was not qualified. 


2. That an indictment does 
not lie for keeping nets, 


&c. for deſtroying game. 
I bat it is not ſaid, it was 
00 then and there ſworn.” 


4. That it does not appear to 


what time the ſeſſions were 
adjourned. 
And held ill. 


Infancy. 


On plea of infancy it muſt be 
ſhewn 


8 


303 | 


that the goods, c. were 
neceſſary for the infant per- 
ſonall y-. Page 277 
Therefore where in an action 
for phyſick for horſes de- 
fendant pleads infancy, and 
plaintiff replies, that the 
phy fick was neceſſary for 
the horſes; this is an ill 
replication. 278 
Otherwiſe if it had been re- 
plied, that the phyſick was 


_ fendant ; or that the phyſick 
i was for the horſes kept by 
defendant for his neceſſary 


uſe. 278 

Horſes may be neceſſary "ad 

an infant. 278 
Information. 


See Tit. Indictment. 
Stat. 21 Jac. I. c. 4. 


An 1 gui tam for 
Nnon-reſidence refuſed to be 


fore juſtices of aſſiſe, who 
have no juriſdiction. 174 
Information exhibited at the 
ſeſſions for uſing a trade for 
not ſerving an apprentice- 
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ſhewn in the replication 


neceſſary for the uſe of de- 


quaſhed, though found be- 


ſhip thereto, refuſed to be 
216 


Information lies for publiſh- 


ing of a juſtice of peace 
and alderman, that he was 
ſcandalouſly guilty of telling 
A e. Page 228 
Information granted againſt 
the captain of a man of war 
lying at Portſmouth for re- 
fuſing to let the land-coro- 
ner take an inqueſt upon a 
perſon hanged in the ſhip, 


there being none taken 


by the admiralty-coroner. 
231 


But in the ſame caſe, the in- 


formation was not granted 
againſt the boatſwain, who 
acted by the captain's order 

| 2334+ 335 

Information granted againſt 
two juſtices for making an 
order of removal, upon a 
complaint only that the 
pauper endeavoured to gain 
a ſettlement contrary to 
law, without ſhewing that 
he was likely to become 
chargeable. . 236 
In the ſame. caſe the order 
was recited to be made up- 
on examination * before 
% us;'* whereas the exa- 


mination was before- ano- | 


ther juſtice only. 238 
And the party was not ſum- 
moaned, :'.. 323 
Information 


PA 
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Information for non- reſidence, 
ſetting out defendant ' to be 

2 parſon, ſufficient, without 
ſhewing him to be inſtitut- 
ed and inducted. Page 291 
So though the information be 


in the disjunctive, “ parſon 
or vienr “!“ 291 


An information for non-reſi- 
dence cannot be brought at 
the aſſiſes. 28, 291 


Inſpeckion. 


In ejectment by the truſtee of 


a dean and chapter againſt 
their leſſee, defendant is not 


intitled to an inſpection of 
the books of the dean and 
chapter. 247 


Irregularity. 
See Tit. Error. 


A final judgment is account, 
where it ſhould have been 
only qued computet, ſet aſide 
on motion for irregularity. 

N | I9 

An irregularity in figning 

judgment is cured by bring- 


ing a writ of error. 296 


JN. Whether it be not cured by 


taking out a rule to be pre- 


ſent at taxing coſts, 296 


e | 
See Tit. L Warrants 
Record. 


A judgment entered up in 
term on an old warrant of 
attorney, upon the uſual 
affidavit, is good by relati- 
on, though the party died 
early in the ſame day when 

the rule was granted. 


Page 5 3 


Where a juſtice of peace is 


found guilty of convicting 


without ſummons, his ap-- | 


pearance on giving judg- 
ment refuſed to be diſpenſ- 
ed with, as a thing of 
courſe. | I52 


Where in debt for 500. the 


jury find 3571. 115. not paid, 
and nothing as to the reſi- 
due, and the judgment 1s 
that plaintiff recover © his 
ſaid debt.“ this ill. 157 


A judgment on indictment 


ſigned by ſurprize for want 
of a plea, is not to be ſet 
aſide : Otherwiſe in a civil 
action. 209 
Where there is a verdict for 


part, and a demurrer for 


other part, the court will 
not arreſt the judgment on 
the verdict before the de- 
murrer 1s determined. 282 
Nor 
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Nor ſtay the plaintiff from 
entering up judgment 


Page 284 Tuſtices of Peace. 
Judgments ſigned in vacation 8 | 
relate to the firſt day of the See Tit. Information. 
preceding term. 39 8 0 
5 A juſtice of peace ought not 
5 to grant a warrant for tak- 
Jury. ing up a perſon for non- 
8 payment of wages without 
A ſpecial jury grantable at oath. | Page 272 
common law. 52 But in ſuch caſe. the party 
For bringing up a ſpecial jury ought to be ſummoned and 
to London, twelve guineas convicted. | 272 
allowed. 52 Juſtices of peace have no ju- - 
Defendant cannot challenge riſdiction in caſe of wages, 
the array propter afftnitatem unleſs in thoſe of huſban- 
between himſelf and ſheriff, dry. + W7$ 
| (Fes 85 
The only method of defen- | 
I dant's taking advantage of King. 
i an objection to the array is | | 
4 by challenge. 91 HERE a mandamus is 
= A challenge that the ſheriff is prayed to one as ge- A 
intereſted, Wc. without neral viſitor, and 1s it doubt- 
i ſhewin how, ill. 90 ful whether the King be not 
Were defendant challenges ſuch, the court will not uv 
4 the array, and plaintiff de- proceed without hearing 
b murs, the court will after- the King's counſel. 177 
11, wards quaſh it, without de- 
{th fendant's conlent. 104 | 
n actions on the ſtatute of Leſſor and Leſſee. 
I hue and cry, the venire = 
1 muſt be of the county, it HERE the leſſor is in- 
N not being a penal law, and titled to rent upon an MM 
1 therefore a caſe not ex- execution ſued out by a 
; cepted in 4, 5 4, c. 16. ſtranger, ſee rit, Stat. 8 AJ. 2M 
| SE TC =_- -- 


Libel. 
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Libel. 


Sec Tit. Mf. 
| Words, 


The publiſhing ſcandalous af. 
davits, without any reflec- 
tions, is puniſhable; eſpe- 
cially in the caſe of a ma- 

giſtrate. Page 384 


Mandamus. 
HERE a mandamus 


ſuggeſts that A. ſerved 
his apprenticeſhip with B. 


being a freeman of C. 
“ and having lived during 


e the apprenticeſhip in C.“ 
this a ſufficient averment 
that B. continued a freeman 
during the apprenticeſhip. 1 


And if ill, the writ would be 


cured by the return, where- 
by the fact is admitted 1 


Where to a mandamus for ad- 
mitting a freeman the re- 


turn admits the title, and 
ſays, that there are five 
court- days for ſuch admiſſi- 


on, and that the party had 


notice, and did not appear; 
this not ſufficient, without 
ſhewing theſe to be the on- 
ly days. 9 1 
. Mandamus to inſtal a perſon 
into a prebend. et is 


Mandamus lies not to grant 
adminiſtration duranti mino- 
ritate to a particular perſon. 

Page 24 

Nor to rand ſuch adminiſtra- 
tion, generally. 24 

Mandamus lies not to mae ü 
an equal poor- rate, where Aa all 
rate is in being, though 
unequal. AS : 

But in ſuch caſe if an appeal 
be made, and the ſeſſions 
refuſe it, they may be com- 
pelled by mandamus to pro- 
ceed thereon. 25 

Where to a mandamus for re- 
ſtoring one to be a coroner, 
it is returned, that he was 
elected 29 Auguſt, and 
that neither then nor 

5 ſince, nor is he yet ad- 

„ mitted ;* this is a good 
traverſe of the admiſſion. 
105 
Mandamus lies not to a viſitor 
to compel another to exe- 
cute a ſentence of the viſi- 
tor's; but (if it lies at all) 
it muſt be to viſit generally. 
176 
Mandamus lies not to one as 
general viſitor, if it be 
doubtful whether he be 
ſuch or not ; but this muſt 
be firſt determined in a ſo- 
lemn manner 176 zo 186 
Mandamus 


Mandamus lies not to a gene- 
ral viſitor to execute a ſen- 
tence given by him as ſpe- 
clal viſitor. Page 176 
Mandamus lies (on 11 G. 1. 
c. 4.) to a ſteward to hold a 
court- leet, and charge and 
ſwear a jury to preſent J. 


affidavit of his election. 279 
To a mandamus for granting 
probate, it is a good return 
that a ſuit is pending touch- 
ing the validity of the will. 


365 


Mortgage. 


Where money is lent on mort- 
gage, and afterwards on 
bond, an ejectment brought 
by the mortgagee ſhall be 
ſtayed on payment of the 


the mortgagor. 341 
The law is the ſame in the 
caſe of the vendee of the 
equity of redemption. 341 
And it makes no difference 
that he retains out of the 


gives bond for paying the 
money retained to the mort- 
gagee, if the premiſſes are 
not redeemable vithout 


D. elected mayor, upon an 


mortgage money only by 


purchaſe money ſufficient to 
pay the bond-debt, and 


fuch payment, 341 
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But in the caſe of an heir, he 
muſt pay both the money 
due on the mortgage and 
the bond. Page 342 

At common law the court did 
ſtay an ejectment brought 


on a mortgagee, on pay- 


ment of the mortgage mo- 
Motion. | 


See Tit. Stat. 8 A. c. 14. 
9 G. 2. C. 28. 


A right of aging if dubi- 


ous, not determinable on a 
motion for a mandamus. 186 


Upon motion for an informa- 


tion for marrying an heireſs 
on 4, 5 P. & M. it is not 
neceſſary for the proſecutor 
to ſhew the raviſher to be 
above fourteen; but the 
contrary (if true) mult be 


ſhewn e contra. 985310 
Note promiſſory. 
HERE A. ſells goods to 


B. who delivers and in- 


dorſes over to A. a note to- 


wards payment for the 
ſame, and A. gives a receipt 
for the goods when the 
note is paid; and after- 


wards B. indanſes it over; 
and ſix weeks after the 
note becomes due the draw- 
er 


11%] F Vw” YAY I VERT 


er becomes inſolvent, with- 
out payment ; the original 
debt is eder | 
Lebe 117 


Notice. 


The court will not take judi- 


cial notice of the cuſtoms 
of London. 304 


Officers. 
"HERE a perſon is 


ſworn, and acts as 
mayor, without any electi- 


on, he is not a mayor de 


facto; eſpecially if recently 
proſecuted in a quo wZarran- 
to. 8 163 


Where a mayor de facto, a- 


gainſt whom a quo warrants 
is pending, holds an afſem- 
bly where a burgels is cho- 
ſen, ſuch election is void, 
unleſs it appears to be ne- 
ceſſary. 1149472 
A corporation- officer de facto 
may do acts neceſſary for 
preſerving the body). 
124, 163 
Where a latitat goes to a 
county-palatine, and it is 
not ſigned by an attorney 
of that county according to 
uſage, this no excuſe to the 
officer for diſobeying the 
writ. 196 
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Where in an order. of remo- 
to the adjudication, nor ſo 
the adjudication, and. the 


Where an order of baſtardy 
appears to be made on 
vert and on other. 
though the wife's evidence | 

And in ſame caſe, an ww” 


the- original order, becauſe 


An order appearing to be 


Orders. 

See Tit. Baron and fone, 
E e 
13 


Poor. 


Gettlement. 
val by two juſtices, their 
hands and ſeals are not ſet 


mentioned, but are only in 
the margin, the one againſt 


other againſt the warrant; 
this ſufficient. Page 6 
the evidence of the mo- 
ther, [who was a feme co- 
66 proof *» this ſufficient, 
alone is not good. 8 
of ſeſſions made for quaſhing 
the huſband was alive, held 
ill; as it appeared the huſ- 
band had no acceſs. 8 
made on inſufficient evi- 


dence is ill. 10 
Order 


Order of baſtardy cannot be 
excepted to, unleſs the par- 
ty be in court. Page 10 


juſtices, with the words 
ſand whereof] inſtead of 
[one whereof], ill. 57 
Where an order 1s made by 
two juſtices for removal of 
a man and his children, 
and afterwards a ſeſſions 


the caſe ſpecially, (which 
relates only to the father), 
and then the original order 
is confirmed, the laſt order 
is good as to the children 
though their ages be not 
mentioned. 53 
An order of removal by two 
juſtices, with the words 
both juſtices named in the 
fecohd aflignment] is ill, 
becauſe non conſtat, that ei- 
ther was of the quorum. 67 
And the order is not amenda- 


An order appointing ſcaven- 
gers, (on 2 V. M. c. 8.) 
without ſhewing them to 
be able perſons, ill. 72 


by two juſtices is ſet aſide 
by an order of ſeſſions, a 
new order cannot be made 
by two juſtices for remov- 
ing the paupers from the 
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An order of removal by two 


order is made, ſetting out 


ble, it being matter of fact. 


Where an order of removal 


place where they are ſent by 
the firſt order. Page 73 
£. Whether an order of ſeſſi- 
ons, for referring the mat- 
ter to a judge of aſſiſe, be a 
ſufficient adjournment. 73 


Exceptions to an order of re- 


moval by the ſeſſions. 72 


Orders are good without ſet- 


ting out the evidence. 81 

In ſeſſions orders, neceſſary to 

ſhew the commencement of 

the ſeſſions. 901 

But not the adjournments. 
. 


101 


Where in an order a preſent- 
ment is ſtated, whereby 
it appears,“ c. this ſuffi- 
cient. 101 

Where in an order for. repair- 
ing a bridge, a general rate 
is laid on the pariſhes, &c. 
and the churchwardens are 
directed to aſſeſs the inha- 
bitants; this good on 1 A. 
e . u 18. 101 


Where upon appeal from an 
order of removal by two 


juſtices, a ſeſſions order is 
made for referring the mat - 
ter to a judge of aſſiſe, and 
it concludes, “if the judge 
5 ſhall be of opinion, &c. 
s Ken 
good. 8 


A ſeflions order reciting tlie 


evidence only,. without ſtat- 


ing fads, ill. 151 
„„ Upon 
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Dc.“ this not 
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Upon making an order of re- 
moval, the examination 
muſt be by two juſtices, and 
by the fame who ſign the 
order. Page 238 

Where the complaint is that 
A. B. endeavoured to gain 
a ſettlement, | without ſhew- 
ing that he is likely to be- 


come chargeable], this not 


a a ſufficient ground of remo- 
val; and an information 
granted againſt two juſtices 
for making ſuch order 
thereupon. 1 9V 

An order for repairing a 
bridge, ſetting out that it 1s 


a publick bridge, and out of 


repair, ſufficient, on 1 A. 


s . I. c. 18. without ſhnew- 


ing by whom it ought to 
be repaired. 48 


Where an order is made for 


removal of a woman to the 
place of her laſt ſettlement, 
ſetting out that her huſband 
is a native of Ireland, and 
went abroad ſeveral years 
ago, and has continued ſo 
ever ſince, &c. (without 
ſhewing him to be dead); 
this an ill order. 307 
But if the huſband's death 
had been ſhewn, the order 
would have been good both 
for wife and children. 308 
If the wife has an eſtate, nei- 
ther ſhe or her huſband can 


be removed from the place 
where 1t hes. Page 308 
HL. Whether an appeal lies 
from an order of juſtices 
for convicting a perſon for 
refuſing to act as overſeer, 
on ſtatute of 43 El. c. 2. 
| 3 344 
Where an order of removal 
ſtates, that the pauper went 
to an eſtate he had in his 
' own right; this does not 
come within 9 G. 1. with- 
out ſhewing 1t to be of his 
own purchaſe. 349 
Order of removal, without 
ſhewing a complaint, ill. 
| 361 
Where in a ſeſſions order re- 
lating to a ſettlement, ſeve- 
ral circumſtances are ſet 
out inducing fraud; this 
not ſufficient, unleſs the 
fraud be expreſly found. 
362 
Where in a ſpecial order of 
ſeſſions relating to the ſet- 
tlement of a poor appren- 
tice, it is ſtated that the 1n- 
dentures were allowed and 
confirmed by two juſtices, 
without ſaying © quorum 
% unus,” not good, 371 
An order of ſeſſions mention- 
ed to be made at Michael- 
mas, and reſpited from the 
laſt tranſlated ſeſſions, good, 
without ſhewing when the 


latter were held. 372 
Otherwiſe 


Otherwiſe in-caſe of an ad- 
In a ſpecial order of ſeſſions 
nothing is to be intended, 
and the whole caſe muſt be 
taken to be ſtated. 
15 Pauper. : 


Defendant admitted .to 


Plau ing. 
/ ia Tit. Cuſtom. 


Declaration. 

Demurrer. 

. 
Treſpaſs. 


Variance. 


A declaration in aſſault and 
battery by way of recital, 
ill in K. B. ron tf 
eie m GC. B. 228 


plea be faulty, yet if it ap- 


maintainable, defendant 

mult have judgment. 31 
Where in prohibition to a ſuit 
for a church- rate by church- 
wardens, the party declares 
upon a cuſtom relating to 


A TABLE OF THE ee eee 


journed ſeſſions. Page 372 


ö 


proceed in forma paupe- 
ris after Falnc. 306 


Upon demurrer to a replica- 
tion, though the defendant's 


pears that the action is not 


the proportion and manner 


of payment, unneceſſary to 


ſhew hdw the churchwar- 
dens are choſen. Page 32 
Where in prohibition it is 
pleaded, that three church- 


wardens are choſen for the 
and that two are 


pariſh, 
churchwardens for one vill, 


and the other for the other 
vills ; this conſiſtent. 32 


Where the chriſtian name va- 


ries in the court and writ, 
cured by defendant's ſaying 
{the aforeſaid ], 10:70 


A plea that plaintiff i is an alien, 
not ſufficient in perſonal ac- 
tions, without ewa that 


he is inimicu sn. 76 
Where defendant plegde not 
guilty, and then, “ by 


© leave of the court accord- 
ing to the ſtatute,“ pleads 


other matter, which he con- 
cludes with an averment, 


and afterwards ſets out 
other matter, the leave of 
the court extends to the 
laſt plea. . | 108 


In action on ſtatute of hue 


and cry, where it is declar- 
ed that the party went be- 
fore S. C. ſecondary, . with- 
out faying [then], this 
helped by verdict. 115 
The want of addition cured 
by pleading. 146, oe ® 

| | 4 


In 


= 
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as 1 one, 3 in 
abatement, Page 146, 150 
A plea of bankruptcy in the 
Plaintiff, without N 
ing to the country, ill. 175 


In an action againſt an in- 


fant for phyſick for his 
horſes, not incumbent on 
the plaintiff to ſhew how he 
came by them. 2278 
Where in debt againſt one as 
executor, defendant pleads 
a retainer,” and plaintiff re- 
plies that he is executor de 
ſon tort, and defendant re- 


joins, that after the laſt | con- 


tinuance he hath taken out 
adminiſtration ; this laſt a 
good plea, and no waiver 
of the former, 327 
And in the ſame caſe, ' the 
plaintiff might have put in 
iſſue any part of the firſt 
plea or rejoinder. 5 74 82 
A matter in ee at the time of 


the firſt plea cannot be - 
pleaded puis darrein conti- 
8 332 

So if the non-exiſtence there- 


NUANCE. 


of was win to the n 
| 1332 


A plea pus: darrdimd continuance. 


Inconſiſtent with the firſt is 
a waiver thereof. 2 


So if in the laſt plea the words f 
are relifta verificatione. 332 


* 


PAL MATTERS. 


;n, ab well Where in debt on bond a- 


gainſt an adminiſtrator, he 
pleads the cuſtom of London, 
that if one citizen of L. is 
indebted to another on 
ſimple- contract, debt lies 
thereon againſt bis admini- 
ſtrator as on a concęſſit ſol- 
vere, and he ſhews judg- 
ments recovered according - 
ly; this not ſufficient with - 
out pleading that the admi-- 


niſtrator is bound to pay 


5 the debt as if due on bond. 
| 75 Page 340 
And i in he Sans ab it is not 
ſufficient to aver that the 
inteſtate was indebted to the 
parties in L. but the con- 
tracts muſt be ſhewn to 
have been made within L. 
31 
Where a declaration in eject- 
ment is delivered before the 
eſſoin day, Q whether te- 
nant in poſſeſſion can apply 
for 8 to plead to the ju- 
riſdiction after four days of 
the term and two days: after 
appcarance. 309 
2. Whether 4 in e- 
jectment is intitled to a plea 
that the lands lie in a coun- 
ty-palatine, without ſhew- 


that all the | tenants: live 
tra 7 9 


Mm. In 1; nat Rees. 
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see Tit. Orders. 


Taue. 
An hamlet may provide for 
its own poor, though it be 
in a county not mentioned 


in 12, 13 Car. 2. c. 12. 
Page 314 


An extraparochial place hav- 
ing officers, is obliged to 


maintain its own poor. 314 


Precedents. 


The force thereof. 145 


Priſon. 


A perſon in cuſtody for the 


crown cannot be removed 
to another priſon at the in- 
ſtance of a private creditor. 


P rivilege. 


Where. defendant pleads his 
' privilege as a ſide-clerk in 
the Exchequer, a good re- 
plication that there 1s no 
record. 45 


Where defendant pleads. that 
the barons of the Exche- 
quer, and ſitting clerks and 
other officers attending 


there, are intitled to privi- 
lege ſo long as it is open, 
and that he is a fide or ſit - 


ting clerk to J. T. as re- 


| membrancer of the Exche- 


quer in the diviſion of lord 
M. this plea ill, becauſe 
non conſtat that he is one of 
- the officers intitled. c. 45 
And alſo becauſe the privilege 
extends during attendance 
only. | 4 HOGS 
2. alſo, whether plea be not 
too general, as extending to 
all clerks occaſionally at- 
tending there. - 45 
Where privilege is pleaded, 
and it does not appear by 
inrolment, there -ought to 
be a profert of the writ of 
_ privilege... 46 
A clerk of a prothonotary in- 
titled to no privilege as a 
defendant, but only to an 
attachment. 


4 
74 A party attending the trial of 


his cauſe ought not to be 
_ ſerved with proceſs. 275 
But D. whether ſuch ſervice 
8 Folds. o/c: 70 
A clergyman intitled to a writ 
of privilege from ſerving 


as collector and expenditor 
| under 


— 
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under the ſtatu tute of ſewers. 


Page 353 


Prohibition. 


Where it appears either on the 
proceedings below or affi- 


davit that the ſuit is for 
words ſpoken, and actiona- 


ble in London, prohibition 
lies after ſentence. 7 
Otherwiſe if this appears only 
on a ſuggeſtion not verified 
by afhdavit. 7 


Where a rule to ſhew cauſe 


for a prohibition is not ſerv- 
ed till after ſentence, all 
one as a motion after ſen- 
ten | 7 
Whether a cuſtom and de- 
nial of the plea below may 
be ſuggeſted together, theſe 
being different matters. 7 
Where a prohibition is pray- 
ed to a ſuit in court-chriſtian 
for words ſpoken in London, 
on a ſuggeſtion of the cuſ- 


tom, ſufficient, if it appears Prohibition lies at the inſtance 


on the libel (though not in 
the ſuggeſtion) that the 


In the ſame caſe the ſuggeſtion 
being, that the words were 


ſpoken © in $87. Bride's in Prohibition lies not to a ſuit 


London, or the parts near 
** adjacent,” this not good. 
. . N \ 7 


Mm 2 


Prohibition lies after ſentence, 
to a ſuit in the ſpiritual court 
by former churchwardens 
againſt their ſucceſſors, 


wherein an account is de- 


creed, and a rate made for 
reimburſing, c. that court 
having power only to order 
an account. Page 11 
And in this caſe no affidavit 
is neceſſary. 4 
Prohibition lies not to an ap- 
peal in the court of arches 
from a petition to the ordi- 
nary for a licence for ſetting 
up a monument. 609, 70 
Where an appeal is made to 
the archbiſhop-of C. as vi- 
ſitor of a college by a fel- 
low thereof, and the appel- 
lant prays a prohibition, 
ſuggeſting another to be 
viſitor, the rohibition 
denied ; the archbiſhop 
having acted as viſitor for 
400 years, and no other 
now claiming the power. 
'* "200 


of the proſecutor below. 
the ſpiritual court for call- 
ing a perſon bawd. 285 


in court-chriſtian for call- _ 
ing a woman whore, upon 


aſug- W 


258 
words were ſpoken in L. 7 Prohibition lies not to a ſuit in ⁶ 
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a ſuggeſtion that the woman 


lived in B. and by cuſtom 


ſuch defamation is puniſha- 


ble in the temporal courts 
there, without an affidavit 
thereof. Page 299 
So of words ſpoken i in London. 


304 

Quakers. 
Lk 7 HERE an attachment 
is prayed againſt a 


quaker for taking an unrea- 
ſonable ſum under an at- 


tachment for coſts in a civil 


action, whether the party's 


affirmation may be read. 
200 


Duo Warranto. 


Quo warranto not grantable 
for holding a court-leet at 


the inſtance of the lord of : 
the hundred. | 15 


Where in quo warranto ſome 
iſſues are found for the 
King, and others for the 
defendant, but it appears 
defendant has no title, judg- 
ment muſt be againſt him. 


391, 392 
Rawviſkment. 


HE taking away a young 
woman under ſixteen 


irom a guardian appointed. 


by Chancery, and marry- 
ing her to her diſparage- 
ment, though with her con- 
ſent, and without force, 1s 
an offence at common law, 
and puniſhable by informa- 
tion. 


Record. : 


Where a final judgment on a 
writ of inquiry and taxati- 


on of coſts are loſt, it may 


be ſupplied by a new writ 
of inquiry of nunc pro tunc. 
5 

Plaintiff not obliged to enter 
up judgment at the inſtance 
of a firanger, though an 
CE in order to be 
evidence. | 22 


Remainders. 


Where lands are limited to R. 
D. for 99 years, if he ſo 
long lives, and after his 
death, or other ſooner de- 
termination of his eſtate, 

to truſtees for his liſe to 
ſupport contingent remain- 
ders, and after the end or 
other ſooner determination 
of the ſaid term, remainder 
to the firſt ſon of R. D. in 
tail, with remainders over; 
the limitation to truſtees is a 

good 


Page 310 
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Where one dies 


gdodl and veſted remainder, 
And conſequently a fine and 
recovery by R. D. and his 


firſt ſon are not ſufficient to 


defeat the remainders over. 
Page 125, 137 


(in margin.) 


| Fa 
See Tit E jeetnen 6. 
| Settlements, 
See Tit. Orders. 


: 1 HE renting a windmill 
ſufficient to gain a ſet- 


tlement, under 9, 10 W. 


3. 6 The,” 3 
And the giving ſureties for the 
rent is no impediment to 
the ſettlement. 
inteſtate, 
leaving two ſons A. and B. 
and B. takes his diftributory 
ſhare in goods, and A. lives 
in a leaſe-hold cottage, Wc. 
till the end of the term, 


without taking adminiſtra- 


tion, this not ſufficient to 
gain a ſettlement for A. 5 


' Otherwiſe:if & hut rake out 


adminiſtration. Nu. 5 
A ſervice for a year upon two 
contracts, (though on the 
laſt day of the firſt contract 
the pauper was abſent for 


A TABLE OF FHE'PRINCIPAL MATTERS. 


an hour by the ' maſter's 
_ conſent) gains a ſettlement 
on 8, 9 N. 3. c. 36. 


Page 62 
80 whete the ſervice is with 
two maſters.” 63 


Where a pauper goes ö 
Sowton (leaving his family 
there) to Szdbury, where 
he has an eſtate in his own 
right for term of years of 
Ig. 1os. per ann. taking it 
for his home, and cultivates 
the eſtate, but has no ſtock 
or goods at Sidbury, and 
| lodges at a publick houſe, 
and continues there for for- 
ty days in the whole, but 
not ſucceſſively, and is as 
much of the time at Sowton 
and otber places as at Sid- 
bury, and after ſtayin 
thus at Sidbury, for five 
months ſells his eſtate ; he 
gains a new ſettlement Fg 
Sidbury. © 
If children live with their * 
ther, without gaining a ſet- 
tlement of their own, their 
ſettlement follows that of 
their father. *. 4&0 
Otherwile if they leave their 
father's family, and gain a 
new ſettlement of their 
OWN. 350 
The ſame law in the caſe of 
the mother. "70 
_ 


An apprenticeſhip of a poor 
boy by one overſeer ſuffici- 
ent to gain a ſettlement. 
Page 362 
And it it is not neceſſary to make 
the apprentice a party to the 
indenture. 363 
Nor is it neceſſary to ſhew 


was bound apprentice. 363 
And if the indenture be ſtampt 


ſufficient. 363 
Where a poor perſon is bound 
apprentice, neceſſary on 
43 El. c. 2. that one of the 
juſtices confirming the in- 
dentures be of the quorum, 
for gaining a ſettlement. 


363, 371 
Statutes, 


relating to the publick muſt 
be qui tam. 119 
Statutes of hue and cry not 
penal. 119 


3 H. 7. c. 10. of cots. 
See Tit. | Cofts. 


Information hereon not to be 
brought before judges of 
aſſiſe, the act extending on- 


/ 


in orders for what time he 


with a ſixpenny ſtamp, it is 


Actions upon general ſtatutes 


21 H. 8. c. 13. of non-refidence, 
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_ ly to the courts of Weſtmin- 
ter- hall. Page 27, 291 


4, 5 P. &. M. c. 8. of raviſh- 


ment. 


The taking away a young wo- - 


man under ſixteen from a 
guardian appointed by 
Chancery, and marrying 
her to her diſparagement, 
though with her conſent, 
and without force, is an 
offence againſt this act, and 
puniſhable by information. 

310, 312 


5 Eliz. c. 13. of additions. 


See Tit. Excommunicato capi- 
| endo, 
See Tit. Orders. 


2 Fo Ini 15. of coſts. 


Where the damnum is laid 
above 40s. and leſs recover- 
ed, within this act. 377 

This a& extends to rich as 

well as poor tradeſmen. 


379 
21 J. I. c. 4-of informations 


This act not extends to ſtatute 
0 
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30 Car. 2. 6. 
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of 12 4. of uſury, or to any 8, 9 V. 3. e. & le and 


ſubſequent 1 915 e - It 


12 Car. 2. c. 15. bor. 
LES 34 FF 


The ewenty-firſ ſcion of chi | 


| ſtatute extends to all coun- 
HERE OR nt 314 


12 Car. 2. 6. 25. of ſelling wine. "4 


A merchant-importer within 
this act. e 
Selling wine by one dozen 


quart bottles within this act. 


15 Car. 2. c. It. of exciſe. 
See Tit. By-law. 


16, 17 Car. 2. ſefſ. 2. c. 8 
F coſts. 


See Tit. Cofts. 


7. of executors. 


This act not includes an exe- 


cutor de ſon tort of an exe- 
cutor de Jun. tort. 252 


3 TW. & M. c. 10. of coſts. 
| See Tit. . 

7, 8 W. 3. c. 34. of Quakers. 

Sce Tit. Duakers. 


Where it is 


abatement. 
See Tit: Abatement a 


05 yes. 


A ſuggeſtion muſt be nes on 
the roll of the death of one 


of the parties to have advan- 


tage of this _ Page 58 
93:70 W z c. 15. of awards. 
See Tit. Awards. 


1 7 1. c. 18. of bighways 


Neceſſary to be preſented that 


a bridge is out of repair, 
but not by whom to be re- 
paired. 1 5,5 aq. 
doubtful who 
ought to repair, Proper to 
be found by e ere, 285 


94 Ho Triſh po ate pl. | 


See Tit. Fuidene 
T4, N 16 of trials. 
See Tit. Stat. 3 G. 2. c. 25. 

5 A. c. 14. game. 


See Tit. Convictions. 
Acon- 
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— —— 


em, 2222 
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And the bare having theſe is 


Where land is let for a 
and afterwards at will for a 
leſs rent than before, and 
both rents are payable half- 
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4 


ly keeping a gun, being 
“ an engine; for deſtroy- 
© ing game, contrary to 
< the ſtatute,” Ac. with- 
out ſaying that it was uſed 
for that purpoſe, n 
Page 25 5 


80 where one is ſued for keep- 


ing ahy of the things men- 
tioned in the act, it mult be 
averred to be for deſtroying 

ame. 256 


not puniſhable unleſs uſed 
for killing game; but the 
party ſued muſt prove he 
uſed them for other pur- 
poſes. 2.56, 207 


8 A. c. 14. of rent. 
ear, 


yearly, and at the end of 


the firſt half year under the 


laſt demiſe an execution 
comes, the landlord is inti- 


tled only to the two laſt half 


years rent. 217 


Where land is let for a year, 


and then part thereof at 
will, and an execution 


comes, the landlord is not 


intitled to any part of the 
firſt year's rent. 217 


* wt "I 4 b . 51 IP - HE b F 


A conviction © for nN 


motion, 


5 Al 10 K 

I handler docs not the 
full caſe intitling bite is 
rent, he is not relieqzhlle by 
but 125 action on- 


1 14 FF 
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A 


217 


9 A. th 14: = gaming... 


2 ; 
7 
＋ . 


Where money is Joſt by game 
ing, and no ſecurity given, 
an action lies for the money | 
loſt, and the ſame cannot 


be recovered back. 


9 4. en 2 3. of WS coachet, 


705 7 


See Tit. Stat. 33 57. 


1 


A coach let for hire for a day, 

though not uſed to ply in 
the ſtreets, within this act. = 

80 * 


1G. 1 c. 57. of hackney 


coaches. 


See Tit. Stat. 1 6. Teo 57- 


This act l © funeral 


coaches only. 


80 


5 G. 1. c. 12. of Waggons, 


A conviction on the evidence 
only of the perſon ee, 


is inſufficient. 


56. 


'Y 


1— 
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5 G. 1. c. | 13. of jeofaile. 


Where : an \ original is returna- 
ble the ſame term of which 
the placita are entred, this 


(if erroneous) cured by this 
act. Fage 248 


7 C. 1. c. a8. of fouth-ſea 
Where a director is a leflee, 


his covenant for payment 
of rent not diſcharged 1 8 


"Dy. © 40 


11 G. I. c. 4. of corporations. 


See Tit. Mandanius. 
6 G. 2. c. 2 by of attornies. 


Where a Jatital goes to the 
biſhop of Durham for a 
mandate, and the latitat 
is ſubſcribed by an attorney 
of the K. B. ſufficient with- 
in this act. N 


This act not extends to man- | 
Aw; TO. 
In the caſe of an executor of 


an attorney, the attorney's 
bills are not within this act. 
DO 


This act extends not to man- 


dates. 5 


In the caſe of an Executor of 


an attorney, the attorney's 
bills are not within this 


* 279 


2 G. 2. . = of eledtions/ - 


This 20 ebüb not only to 
candidates, and perſons 
employed by thn, but'to 
all others. 1 "Page * 


2 G. 2. c. 28. 7 alehoiſe 


A genepal licence ſufficient 
81 

2 Whether a bad adding 
under a licence not duly 
granted i incurs the Fun; 
of the 20. een 


30. 2. c. 25. leur, ; -” 
See Tit. CM. - 


By requiring the ſheriff to re- 
turn the jury out of the 
county, it repeals the 4, 
5 A. c. 16. for a trial by 
_ the neighbourhood in penal 
actions, and in this caſe the 

ve nire muſt be d comitatu. 


3 G. 2. c. 26. of coals, | 


Where A. a lighterman gives 
2 note to B. a maſter of a 
hip employed in bringing 
coals to London, and B. in- 
dorſes it to C. towards pay- 
ment of * Dy of 

him 


bim, and afterwards. (A. 


proving inſolvent without 
payment of the note) C. 


brings an action againſt B. 


not within the act, which 
extends only to contractors 
for coals, and to actions 
brougbt on notes. Page 187 


9 6. 2. c. 23. Gin act. 
A juſtice of peace may con- 
vvict a perſon for ſelling gin 

without entry in a ware- 


houſe, and without licence. 
289 


And it is not neceſſary to ſhew 


in the conviction that de- 
fendant is not exempted. 


5 9 6. 2 c. 35. of pardon. 


This act mult be taken advan- 
tage of, not by motion, but 
by pleading or ſuggeſtion 
on the record. 274 


Suggeſtion. 


Where in an action between 
_ citizens of London the dam- 
num is laid above 40s. and 
leſs recovered, a ſuggeſti- 
on may be entred on the 
roll to entitle the party to 
coſts, upon 3 FJ. 1. c. 15. 
17 


for the goods; this a caſe 


289 
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IN treſpaſs for a forcible -- 


entry, liberum tenementum 
a good plea, Page 109 
And upon not guilty pleaded, 


a freehold may be given in 


evidence. 109 


Trial 


— 


Whether defendant be a fide 


or ſitting clerk in the Ex- 
chequer, triable by record. 
45 
warranto for 


Where in 90 


uſurping an office there are 


ſeveral iſſues, ſome of 
which are immaterial, and 


theſe are found againſt evi- 


dence, and there is a ge- 
neral verdi& againſt defen- 
dant a new trial grantable, 


though the material ifſues 


(upon which alone there 
muſt be judgment againſt 
the defendant) are well 
zannd:; ; 
A trial at bar not grantable, 
_ unleſs it be a caſe both of 
difficulty and value. 271. 
A trial at bar not to be grant- 
ed of a country-cauſe, if 
many of the witneſſes are 
old or infirm. 44 
After a ſpecial verdict in eject- 
ment upon a trial at bar, a 
new trial denied where the 
evidence 
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| evidence was doubtful on- 


ly. -ciPaee-31 5 
Of the antiquity and reaſon 
of granting new trials. 32 2 


A new trial grantable after a 


trial at bar, where the ver- 
dict is againſt evidence. 
323 
„Whether a new trial is 
grantable after a ſpecial 
verdict, h 4483 


A new trial grantable in eject- 


ment after a trial at ni/privs, 
whether the verdict be for 
plaintiff or defendant. 324 
But 2. whether grantable in 
ejectment after a trial at 


bar. Ls 324 


Trover. 

By jud ment in trover againſt 
defendant, the goods be- 
come his property. 19 

Pariance. 


See Tit. Demurrer. 


HERE defendant is 
named [ Fo/eph] in the 


writ, and [Fo/oph] in the 


count, an immaterial vari- 
ance, though aſſigned for 
cauſe of demurrer. 75 


Variance between the writ 
proper to be 


and count 
pleadedi n abatement, and 


2 not good cauſe of demur- 


EN 7 75 


Fe facias. - "5600 


A general award of it, with- 


out ſaying to the ſheriff of 


what county, is good. 2 | 


In debt on the ſtatute again 
gaming, the venire tho? a- 
warded de corpore _—_— 
held ſufficient. T 

Where in indebitatus ae f 
brought in an inferior 
court for work and labour 
done, the iflue is, whether 
the cauſe of action accrued 


- within the juriſdiction, and 


the venire is, whether de- 
fendant did promiſe modo 
forma pradict' ; and the 
verdict 1s accordingly, not 
good, becauſe [ modo & 
forma] do not relate to the 
place of the work and la- 
bour, 160 


Venus. 


The venue may be changed in 


actions on notes in K. B. 
otherwiſe in C. B. 65 
Venue never to be changed in 
caſe of ſpecialties. 66 
In tranſitory actions, if an at- 
torney be defendant, he 
may change the venue to 
Middleſex. 5 38 I 

| 0 


Sv of a mak: — 381 
And if an attorney be plain- 
tiff, he may lay the venue 


Where he pleaſes. 381 
Verdict. 11 

See Tit. Expoſition.” 4 

Where in quo warranto for 


jury find a nomination on- 
ly, and not a ſwearing and 
election, defendant cannot 
have judgment. 173, 174 
So where an election is found, 
and not a e r 
119 
Where in quo warranto for 
acting as burgeſs, the iſſue 
is, whether the perſon who 
held the aſſembly when de- 
fendant was elected was 
mayor, and it appears by 


not lawful mayor, the iſſue 
is found againſt defendant. 
172, 173 
Where in quo warranto or 
acting as mayor, it 
found that he was elefted 


Tc. it is to be intended 
that A. B. was lawful may- 
or, eſpecially as his right 
was not controverted. 119 
Where in % warranto it ap- 


mayor, and afterwards it is 


acting as a burgeſs, the 


ſpecial verdi& that he was 


by A. B. acting as mayor, 


pears that John P. was 


| Nated*that eb 


ſworn before the. 290 
Jammer 1 50 this 
cnouglt. Tage rg 


Where in debt on © covenant 


for paying 521. 10s.” per 
month as long as a ſhip ſhall 


be out; the ſum demand- 


ed is 5oo/l. and iſſue is 
joined on the payment of 
ſaid monthly ſum, and it is 


found that as to 3571. 11s. 
defendant did not pay, and 


nothing is ſaid as to reſidue 


of the 5ool. the verdict is 


il. 156 


Where it is alledged that the 


jurors aforeſaid to the truth 
of the premiſſes without 


adding to ſpeak” ] being 


elected, c. this is erro- 


neous. | i 160 5 


Where in indebitatus aſſumpſit 
brought in an 
court for work and labour 


done, the iſſue is, whether 


the cauſe of action accrued 
within the juriſdiction, and 
the venire is, whether de- 
tendant did promiſe modo 
& forma predift ; and the 
verdict is accordingly, this 


not good. 150 
Where in treſpaſs plaintiff de- 


clares that defendant beat 
and impriſoned him for a 
long time, 
weeks then next, [which 

extends 


inferior 


fell fer 


ax —— ped Ew. a 


* 1 
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| extends beyond. the-bring- fore him for non- payment 
ing the action] and he gets of ſervant's wages, not in- 
1 à verdict in which intire da- dictable, eſpecially if not 

mages are given; this well ſpoken to him in the exe- 


enough, what comes under cution of his office. 
* the /cilicet being to be re- e ; Page 226 
1 jected. Page 250 *© You are a common ftreet 
4 Otherwiſe if it had not been walking bitch, and ſtand 
z under a /cilicet, 250 5 every night in the ſtreet 
f Where in quo warranto for * to be picked up by fel- 
8 uſurping an office, there * lows,” not actionable. 
5 are ſeveral iſſues, ſome of | 375 
J which are found for the de- 8 
2 fendant, yet if it appears | z 
s [on the whole he has no ti- Writs. 
6 tle, judgment muſt be a- 
e gainſt him. 262 See Tit. Expoſition. 
h Where there are ſeveral iſſues, - | 5 
* a general verdict ought not dat. 3 0 
g to be found, but a ſeparate c. 23. 
i verdict upon each iflue. | 8 | 
- 262 Officers. | 
7; so if ſome of the iflues are | 
r immaterial. 262 A writ of inquiry with a2 
Ir A verdi& refuſed to be ſet wrong teſte not void, but 
er aſide on affidavit by two of irregular only. 74 
d the jurors, that it was con- A writ cannot be ſuperſeded 
10 trary to their intention, eſ- after it is returnable. 19 5 
_ peciaily as it was not againſt Where the original is return- 
40 evidence. 382 able the fame term of 
> | 5 which the placita are enter- 
* Words. ed, good in C. B. 248 
4 | 7 But in K. B. if the action is 
e- See Tit. Information. brought the ſame term the 
At | | debt accrues, there muſt _ 
7 cc OV do not do right,” be a ſpecial memorandum. 
ſpoken to a juſtice | 248 


of peace by one brought be · — _ 
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No wi: of any return of The want of a return to a 
ſummons or attachment by venire facias and habeas cor- 
pledges to a venire facias, pora Juratorum, cured by 
or habeas corpora juratorum, ee of the jury. 
ſince 5 G. 2. c. a 5: Lage 248 " 1 248 
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